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In the Court of Appeals of the District of Columbia. 


No. 2777. 

The United States of America ex Relatione David Bowlegs, &c., 

Appellant, 

vs. 

Franklin K. Lane, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. No. 57444. 

The United States of America ex Relatione David Bowlegs, a 
Minor, Suing by His Guardian and Next Friend, J. P. Davis, 
Petitioner, 

vs. 

Franklyn K. Lane, Secretary of the Interior, Respondent. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Petition for Writ of Mandamus. 

Filed November 23, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57444. 

The United States of America ex Relatione David Bowlegs, a 
Minor, Suing by His Guardian and Next Friend, J. P. Davis, 
Petitioner, 

vs. 

Franklyn K. Lane, Secretary of the Interior, Respondent. 

To the Honorable Justice of the Above-named Court: 

Your petitioner respectfully represents and shows: 

I. That he is a citizen of the United States and a duly enrolled 
freedman citizen and member of the Creek Tribe or Nation of 
1—2777a 
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Indians, in the State of Oklahoma, being enrolled opposite Roll 
Number 796 of the approved rolls of New Born Creek Freedmen 
members of said tribe; that he is a minor under the age of twenty- 
one years, and sues herein by his lawful guardian and next friend, 

J. P. Davis. # . . 

That the respondent, Franklyn K. Lane, is a citizen of the 
United States, temporarily residing in the District of Columbia, and 
is an officer of the Government of the United States and Secretary 
of the Interior in said Government, and is sued as such. 

II. That by certain treaties and agreements between the United 
States and the Creek Nation of Indians, the Creek Nation ceded to 
the United States the lands granted to it by treaties with the 
2 United States east of their present home in exchange for the 
lands whereon said Nation now resides. That by the treaty 
between the United States and the Creek Nation of Feb. 14, 1833, 
proclaimed April 12, 1834 (7 Stats. 417), the lands occupied by 
the Creek Nation, and in which lands your petitioner as a freedman 
citizen had an equal undivided interest, were given or granted to 
the said Creek Nation by the United States in fee simple. That 
Article 2 of said Creek treaty aforesaid provides as follows: 

“Article 3. The United States will grant a patent in fee simple 
to the Creek Nation of Indians for the land assigned said nation by 
this treaty or convention, whenever the same shall have been rati¬ 
fied by the President and Senate of the United States—and the right 
thus guaranteed by the United S'tates shall be continued to said tribe 
of Indians so long as they shall exist as a nation, and continue to 
occupy the country hereby assigned them.” 

That the lands referred to are the same lands whereon the Creek 
Nation now resides and of which the lands hereinafter referred to 
are a part. 

That by the treaty of June 14, 1863, proclaimed August 11, 1866, 
Creek freedmen were given an undivided interest in the lands of 
the Creek Nation, Article 2 of said treaty providing as follows 

“The Creeks hereby covenant and agree that henceforth neither 
slavery nor involuntary servitude, otherwise than in the punish¬ 
ment of crimes, whereof the parties shall have been duly convicted 
in accordance with laws applicable to all members of said tribe, 
shall ever exist in said nation; and inasmuch as there are among 
the Creeks many persons of African descent who have no interest 
in the soil, it is stipulated that hereafter these persons lawfully re¬ 
siding in said Creek country under their laws and usages, or who 
have been thus residing in said country, may return within one 
year from the ratification of this treaty, and their descendants and 
such others of the same race as may he permitted by the laws of the 
said nation to settle within the limits of the jurisdiction of the 
Creek Nation as citizens shall have and enjoy all the rights and 
privileges of native citizens, including an equal interest in the soil 
and national funds, and the laws of the said nation shall be equally 
binding upon and give equal protection to all such persons, 
3 and all others, of whatsoever race or color, who may be 
adopted as citizens or members of said tribe.” 
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That by the Act of Congress approved March 3, 1905 (33 Stat. 
L. 1048-1050), provision was made for the enrollment of and al¬ 
lotment of lands from the public lands of the Creek Nation to your 
petitioner, and to other children born subsequent to May 25, 1901, 
and prior to March 4, 1905, and living on the latter date, to citizens 
of the Creek Tribe of Indians whose enrollment had been approved 
by the Secretary of the Interior prior to the date of the approval of 
said Act, said provision of law being as follows: 

“That the Commission to the Five Civilized Tribes is authorized 
for sixty days after the date of the approval of this Act to receive 
and consider applications for enrollments of children born subse¬ 
quent to May twenty-five, nineteen hundred and one, and prior 
to March fourth, nineteen hundred and five, and living on said lat¬ 
ter date, to citizens of the Creek Tribe of Indians whose enrollment 
has been approved by the Secretary of the Interior prior to the date 
of the approval of this Act; and to enroll and make allotments to 
such children.” 

That Columbia Bowlegs, the mother of petitioner, was a citizen 
of the Creek Tribe of Indians, and duly enrolled as such upon the 
official approved rolls of said tribe, and the said enrollment thereof 
had been approved by the Secretary of the Interior prior to the ap¬ 
proval of said Act of Congress as aforesaid; that application was 
made for the enrollment of petitioner as a member of said Creek 
Tribe of Indians under and pursuant to said Act of Congress of 
March 3, 1905, on the 20th day of April, 1902, and the enrollment 
of petitioner thereunder duly approved bv the Secretary of the In¬ 
terior on the 28th day of February, 1907, the name of petitioner 
being enrolled opposite roll number 796 of the approved official 
rolls of New Born Freedmen members of the Creek Tribe or Nation 
of Indians. 

4 III. Petitioner further alleges that by virtue of the Act of 

Congress approved March 1, 1901 (31 Stat. L. 861), all citi¬ 
zens of the Creek Tribe or Nation of Indians who were living on 
the 1st day of April, 1899, who were qualified to be enrolled were 
authorized to be placed upon the rolls of said tribe by the Com¬ 
mission to the Five Civilized Tribes, as provided by the Act of Con¬ 
gress approved June 28, 1898 f30 Stat. L. 495), and it was further 
provided by Section 28 of said Act of March 1, 1901, that if any 
such citizen died before receiving his allotment of lands, that such 
lands should descend to his heirs according to the laws of descent 
and distribution of the Creek Nation, and be allotted to such heirs 
accordingly; petitioner further shows that no member of said tribe 
who was not living on April 1, 1899, as provided by said Act of 
Congress, was entitled to enrollment as a citizen or member of said 
Creek Tribe, nor was any such member not living on said date en¬ 
titled to an allotment of lands in said tribe. 

Petitioner further shows that one Barney Thlocco was a person 
of Creek Indian blood and died in the month of December, 1898 
and prior to the 1st day of April, 1899; that bv reason of the death 
of said Barney Thlocco prior to April 1, 1899, as provided in said 
Act of Congress of March 1, 1901, he was not entitled to be enrolled 
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as a member and citizen of the Creek Tribe or Nation of Indians, 
and was not entitled to receive any part of the Creek tribal estate 

as and for an allotment or otherwise; . , 

That on or about the 24th day of May, 1901, notwithstanding 
the death of said Barney Thlocco prior to April 1, 1»99, 
5 the Commission to the Five Civilized Tribes caused the name 
of said Barnev Thlocco to be placed upon the rolls of Creek 
citizens by blood, which said enrollment was thereafter approved by 
the Secretary of the Interior on the 28th day of March, 1902, his 
name appearing opposite roll number 8592 on the rolls of said Creek 
Tribe; that the enrollment of said Barney Thlocco as aforesaid was 
made by said Commission without any application^ or request there¬ 
for having been previously made by said Barney Thlocco or hv any 
person on his behalf, but was an arbitrary enrollment made upon 
the initiative of said Commission without any evidence before it 
and under the erroneous assumption that said Thlocco was living 
on April 1. 1899; a copv of which said enrollment is hereto attached, 
marked “Exhibit A,” and made a part hereof. 

That on the 30th dnv of June. 1902. the Commission to the Five 
Civilized Tribes did arbitrnrilv and without previous selection hav¬ 
ing been made therefor by Barney Thlocco or by any person on his 
behalf, pretend and attempt to allot and set aside in the name of 
said Thlocco, the certain lands described as 


The North West Quarter of Section Nine (9), in Township 
Eighteen (18) North, Range Seven (7) East, 


n 








a copv of which said action of the Commission is hereto attached, 
marked “Exhibit B,” and made a part hereof; that said arbitrary 
action was attempted to be made pursuant to a resolution ot said 
Commission dopted May 24, 1902, a copy of which resolution is 
hereto attached, marked “Exhibit C,” and made a part hereof; that 
a certificate of allotment was issued on said 30th day of June, 1902, 
for said land in the name of said Barney Thlocco, by said Commis¬ 
sion, and thereafter, on the 11th day of March, 1903, said Commis¬ 
sion caused the Principal Chief of the Creek Nation of In- 
6 dians to issue patents to said Thlocco for said lands, which 
said patents were approved by the Secretary of the Interior 
on April 3, 1903, and filed for record in the office of said Commis¬ 
sion on April 11, 1903, and recorded in Book G at page 508, and 
Book 7 at page 508, being respectively for the homestead and sur¬ 
plus lands, comprising 160 acres, being the land above described. 
Copies of said patents are hereto attached, marked “Exhibit D” 
and “Exhibit E,” and made a part hereof. 

Petitioner avers that neither the allotment certificate nor the pat¬ 
ents issued as aforesaid have ever been delivered by the Principal 
Chief of the Creek Nation, nor the Commission to the Five Civilized 
Tribes, nor bv the Secretary of the Interior, nor by any person or 
persons on their behalf, to said Barney Thlocco, nor to any'person 
or persons on his behalf, but that said certificate and patents are 
now and have been ever since their issuance in the hands of the 
Secretary of the Interior, through the Commissioner to the Five 
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Civilized Tribes; that all of the proceedings of the said Commission, 
the Principal Chief of the Creek Nation, and the Secretary of the 
Interior, relating to the pretended allotment of said lands, the is¬ 
suance of the allotment certificate, and patents as heretofore set 
forth, were and are void and tended in no manner to segregate said 
lands from the public and unallotted lands of the Creek Tribe or 
Nation of Indians, for the reason that Barney Thlocco, the ben¬ 
eficiary of said allotment and grantee in said certificate and patents, 
was not a qualified allottee in being at the time each and every of 
said acts were had and done, for the reason that said certificate and 
patents have never been delivered but are now and have been since 
their issuance in the hands of the Secretary of the Interior, 

7 and for the further reason that each and every of the matters 
and things had and done as aforesaid were had and done 

without authority of law; 

That on the 13th day of December, 1903, and before the comple¬ 
tion of said rolls, and while he had jurisdiction in that behalf, the 
Secretary of the Interior canceled the name of said Barnev Thlocco, 
opposite roll number 8592, from the roll of citizens and members 
of said Creek Tribe or Nation of Indians, for the reason that said 
Barney Thlocco died prior to April 1, 1899, and was not entitled 
to participate in the distribution of lands or moneys of said tribe. 

IV. Petitioner further states that being a duly enrolled member 
apd citizen of the Creek Tribe or Nation of Indians, and being en¬ 
titled to his proportionate share in acreage of the Creek tribal lands, 
and being entitled to make selection of his allotment and never there¬ 
tofore having made application for or received an allotment of 
lands of said Creek Tribe, he did, on the 17th day of June, 1913, 
by and through his duly qualified and acting guardian, make selec¬ 
tion of and application for, in writing to the Commissioner to the 
Five Civilized Tribes, at the office of said Commissioner in Muskogee, 
Oklahoma, the lands heretofore described, being 

The North West Quarter of Section Nine (9), in Township 
Eighteen (18) North, Range Seven (7) East; 

said lands being a part of the public and unallotted lands of said 
Creek Tribe or Nation of Indians, and subject to allotment under 
the Acts of Congress aforesaid; that his application and selection 
was duly received by said Commissioner and filed in his office and 
then became, and is now, a part of the records and files 

8 in the office of said Commissioner; a copy of which said 
application and selection is hereto attached, marked “Ex¬ 
hibit F,” and made a part hereof; that in making said application 
and selection of land as aforesaid, petitioner complied with all of the 
requirements of the law in such cases, and did and performed on 
his part every act necessary and required of him under the said 
laws and thereby, after the expiration of sixty da vs thereafter, be¬ 
came entitled to a deed or patent therefor executed in the mariner 
provided by the several Acts of Congress relative thereto, and par¬ 
ticularly Section 7 of the Act of Congress approved Mav 27, 1908 
(35 Stat. L, 312), which provides as follows: 
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“That no contest shall be instituted after sixty days from the date 
of the selection of any allotment hereafter made, nor after ninety 
days from the approval of this Act in case of selections made prior 
thereto by or for any allottee of the Five Clivilized Tribes, and, as 
early thereafter a? practicable, deed or patent shall issue therefor. 

That no contest nor adverse proceedings were instituted within 
sixty days after the date of the selection of said lands by petitioner," 
or at all, and petitioner is entitled to have issued and delivered to 
him a deed or patent to said land in the manner provided by law. 

That on the 9th day of November, 1914, petitioner made a de¬ 
mand, in writing, upon the Secretary of the Interior, and thereby 
demanded of the Secretary of the Interior that he cause to be pre¬ 
pared deeds or patents to the portion of said lands described as 

The East Half of the North West Quarter, and the East Half of 
the North West Quarter of the North West Quarter, and the South 
West Quarter of the North West Quarter of the North West Quar¬ 
ter, and the East Half of the North West Quarter of the Northwest 
Quarter of the North West Quarter, and the East Half of the South 
West Quarter of the North West Quarter, and the North West Quar¬ 
ter of the South West Quarter of the North West Quarter, 
9 and the East Half of the South West Quarter of the South 
West Quarter of the North West Quarter, of Section Nine 
(9), Township Eighteen (18) North, Range Seven (7) East, in 
Creek County, Oklahoma, 

to be executed as provided by law and recorded and delivered to 
petitioner; a copy of which demand in writing is hereto attached, 
marked “Exhibit G,” and made a part hereof. 

That the Secretary of the Interior has refused and still refuses 
to prepare said deeds and cause the same to be executed, recorded 
and delivered to petitioner; that there is left to the said Scretary 
of the Interior no other or further duty touching this subject mat¬ 
ter, save and except the purely ministerial duty of preparing said 
deeds or patents, causing the same to be executed, recorded and de¬ 
livered to petitioner. 

Wherefore, petitioner prays the granting of a writ of mandamus 
under the seal of this court, directed to the said Secretary of the 
Interior, commanding him forthwith to prepare or cause to be pre¬ 
pared deeds or patents to the lands described as 

The East Half of the North West Quarter, and the East Half of the 
North West Quarter of the North West Quarter, and the South West 
Quarter of the North West Quarter of the North West Quarter, and 
the East Half of the North West Quarter of the North West Quar¬ 
ter of the North West Quarter, and the East Half of the South West 
Quarter of the North West Quarter, and the North West Quarter 
of the South West Quarter of the North West Quarter, and the East 
Half of the South West Quarter of the South West Quarter of the 
North West Quarter, of Section Nine (9), Township Eighteen (18) 
North, Range Seven (7) East, in Creek County, Oklahoma, 
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and cause the same to be recorded in the manner provided by law, 
and recorded and delivered to petitioner, and to do and perform all 
such other acts and things in the premises as the law may 
10 require. And petitioner asks all such other relief as may be 
just and right, and as in duty bound petitioner will ever 

pray. 

DAVID BOWLEGS, 

Petitioner, 

By J. P. DAVIS, 

Guardian and Next Friend. 

JOHN B. MESERVE, 

M. L. MOTT, 

A. J. WARD, 

W. L. STURDEVANT, 

Attorneys for Petitioner. 

State of Oklahoma, 

Seminole County, ss: 

J. P. Davis, of lawful age, being first duly sworn according to law, 
on his oath says: 

That he is the lawful guardian of David Bowlegs, the relator in 
the above and foregoing petition for a writ of mandamus, and that 
he knows the contents of said petition, and he states that the mat¬ 
ters and things therein alleged are true in substance and in fact, 
save such things as are alleged upon information and belief, and he 
believes them to be true, and that he has signed the same as his 
free act and deed and as the act and deed of said David Bowlegs. 

J. P. DAVIS. 

Subscribed and sworn to before me this 12th day of November 
1914. 

[seal.] CLARENCE C. PATTEN, 

. . . Notary Public. 

My commission expires 2/24/1915. 
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Case reopen now pending in said court. 
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Exhibit “C.” 


Muskogee, Indian Territory, May 24, 1902. 

A session of the Commission to the Five Civilized Tribe? was held 
at its general office at Muskogee, Indian Territory, on the above 
date, there being present Commissioners Bixby, Needles and orecK- 

^Thfminutes of the session of the Commission held April 15 1902, 
were read. On motion of Commissioner Bixby duly seconded, the 
minutes with reference to the suspension of Charles A. Engle, a 
survevor’s assistant, were modified to read as follows. . 

“On motion of Commissioner Bixby, duly seconded, it \\*as ordered 
that the suspension from duty by the Commissioner in Charge on 
April 15, 1902, of Charles A. Engle, a field assistant, be made per¬ 
manent,” . , 

As modified, the minutes were unanimously adopted. 

The Acting Chairman presented to the Commission for its consid¬ 
eration two resolutions, pertaining to the allotment of lands in the 
Creek Nation, as follows: 

“A.” 

“Whereas the Creek Location Party, acting under the direction 
of the Commission, has found that about one hundred Creek citizens 
have filed upon improvements belonging to other citizens ot the 
Tribe, and has made plats definitely locating said improvements, 

and 

Whereas, the citizens owning and in possession of said improve¬ 
ments are almost without exception full blood Indians, who, bv rea¬ 
son of intimidation by the Snake Hand or lack ot transportation 
facilities, are and have been unable to appear in person before the 
Commission to select their allotments, and 

Whereas, the Department, in the case of McNac vs. Wadsworth, 
under date of December 12, 1901, held that , 

“Creek citizens are charged with notice of the improvements made 
bv other citizens upon Creek lands, and if one Creek citizen selects 
land improved and occupied as a home of another Creek citizen, 
said last selection will be held subject to the right of the Citizen hav¬ 
ing his home upon the land, and owning the improvements. 
14 Therefore, Be it Resolved, that the Acting Chanman is 

hereby authorized and empowered to notify those parties who 
have selected the lands containing said improvements that they will 
be given thirtv days in which to show cause why their selections or 
allotments should'not be cancelled and the lands allotted to the 
narties owning and in possession of the improvements, and upon 
the failure of said parties to show cause as aforesaid to cancel said 
selections or allotments and to allot the lands to the citizens so own¬ 
ing and in possession of the improvement thereon: Provided, how¬ 
ever that the Acting Chairman may, in lieu of the foregoing pro¬ 
ceedings cause contests to be instituted on behalf of the citizens 
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owning and in possession of the improvements as aforesaid, against 
those who have selected said land or to whom it has been allotted, 
or to take such other steps as he may deem necessary and advisable 
to secure to the rightful parties the improvements which belong to 
them.” 


“B” 

Whereas, Section three of the Act of Congress approved March 
1, 1901, (31 Stat., 861) known as the Creek Agreement, provides 
that 

“All lands of said tribe except as herein provided shall be allotted 
among-the citizens of the tribe by said Commission so as to give to 
each citizen an equal share of the whole in value as nearly as may 
be.” 

and that 

“* * * there shall be allotted to each citizen one hundred and 

sixty acres of land,” 

and 

i 

Whereas, section seven of said act provides that, 

“each citizen shall select from his allotment forty acres of land as a 
homestead” 

and that 

“* * * if for any reason such selection shall not be made for 

any citizen, it shall be the duty of said Commission to make selec¬ 
tion for him,” 

and, Whereas, numerous citizens of said nation have made no selec¬ 
tion of land for allotment and others have made selection of only a 
portion of the land to which they are entitled, and 

Whereas, after due notice given, many citizens of said nation 
have failed to make a selection of a homestead, therefore, be it 
Resolved, That the Acting Chairman is hereby authorized and 
empowered by and on behalf of the Commission to allot to each 
citizen out of the lands of the Creek Nation not heretofore allotted 
or selected such an amount of land of at least average quality as 
will make the total allotment of each citizen one hundred and sixty 
acres, and to select a homestead for such citizens in all cases where 
a selection of a homestead has not been made by or on behalf of said 
citizen: 

Provided, that the allotment and selection of homestead so made 
for a citizen shall include improvements shown by the plats or 
records of the office to belong to said citizen.” 
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Exhibit “D.” 


Homestead Deed. 


Creek Indian Roll No. 8592. 


The Muskogee (Creek) Nation, Indian Territory. 

To all whom these presents shall come, Greeting: 

Whereas, by the Act of S lid, 

Flats 881), agreement ratified by the Lreek mauou i. » ’ 

fr r rd.%,££ t. 

Indians, in Indian lernuny, f . United States Com- 

ssa*5?*- - 

share of the whole in value as d»1jm “iSw/that each citizen 

Now, therefore, ’ of th^ power and authority 

Muskogee (Creek) Nation, y p the United States, 

havfgranted and an^Tnteret" o/the 

^•‘TcSya n 1 Kl* —• O, ^ H- 

in and to the following descri e > ^ West Quarter of Section 

Th ‘ S'm tSX MX. (18) £Jlb>d tos. 8 m. 

may ba^.XgTth. ‘‘S 

to ^M h, ibf in- 

which conditions are tha . i mbrance whatever for twenty one 

alienable and free from an> iaions 0 { said Act of Congress 

years; and subject, 1 ^ to l J 1 d ^ scent of sai d land after the death 

nf the «Md Barney Thlocco; and subject, also, to all provisions of 
. said^Act of CongrL relating to appraisement and valuation and to 
the provisions of the Act of Congress approved June 30, 1902 (Pub¬ 
lic No. 200). T Princirml Chief of the Muskogee 

"V ■iTl’n i»9 

Sot »id B.S»n to b, affixed Ibi. 11th day 

Principal Chief of the Muskogee (Creek) Nation. 


Department of the Interior, 

L. R. A. 

APP ETHAN^A 3 ’ HITCHCOCK, Secretary, 
By OLIVER A. PHELPS, Clerk. 


[seal.] 
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Filed for record on the 11 day of April, 1903, at 11 o’clock 
A. M. and recorded in Book G, page 508. Commissioner to the Five 
Civilized Tribes, by T. B. Needles, Commissioner. 

Cancelled by decision of the U. S. Court for the Eastern Dist. of 
Oklahoma, rendered June 29, 1911, from which no appeal was 
taken. 

17 Exhibit “E.” 

Allotment Deed. Creek Indian Roll No. 8592. 

The Muskogee (Creek) Nation, Indian Territory. 

To all whom these presents shall come, Greeting: 

Whereas, by the Act of Congress approved March 1, 1901 (31 
Stats., 861), agreement ratified by the Creek Nation May 25, 1901, 
it was provided that all lands of the Muskogee (Creek) Tribe of 
Indians, in Indian Territory, except as therein provided, should be 
allotted among the citizens of said tribe by the United States Com¬ 
mission to the Five Civilized Tribes so as to give to each an equal 
share of the whole in value, as nearly as may be, and 

Whereas, it was provided by said Act of Congress that each citi¬ 
zen shall select, or have selected for him, from his allotment forty 
acres of land as a homestead for which he shall have a separate deed, 
and 

Whereas, the said Commission to The Five Civilized Tribes has 
certified that the land hereinafter described has been selected by or 
on behalf of Barney Thlocco, a citizen of said tribe, as an allotment, 
exclusive of a forty-acre homestead, as aforesaid, 

Now, therefore, I, the undersigned, the Principal Chief of the 
Muskogee (Creek) Nation, by virtue of the power and authority 
vested in me by the aforesaid Act of the Congress of the United 
States, have granted and conveyed and by these presents do grant 
and convey unto the said Barney Thlocco all right, title and interest 
of the Muskogee (Creek) Nation and of all other citizens of said 
Nation in and to the following described land, viz: 

The West Half of the North West Quarter and the North East 
Quarter of the North West Quarter of Section Nine (9), 

18 Township Eighteen (18i North, and Range Seven (7) East 
of the Indian Base and Meridian, in Indian Territory, con¬ 
taining One Hundred and Twentv (120) acres, more or less, as the 
case may be, according to the United States survey thereof, subject, 
however, to all provisions of said Act of Congress relating to ap¬ 
praisement and valuation and to the provisions of the Act of Con¬ 
gress approved June 30, 1902 (Public No. 200). 

In witness whereof, I, the Principal Chief of the Muskogee 
(Creek) Nation, have hereunto set my hand and caused the Great 
Seal of said Nation to be affixed this 11th day of March, A. D. 1903. 

P. PORTER, 

Principal Chief of the Muskogee (Creek) Nation. 

Department of thelnterior, 

l. r. a 
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Approved Apr. 3, 1903. 

ETHAN A. HITCHCOCK, Secretary , 

By OLIVER A. PHELPS, Clerk. [seal.] 


Filed for record on the 11 day of April, 1903, at 11 o’clock A. M. 
and recorded in Book 7, page 508. 

T. B. NEEDLES, 

Commissioner to the Five Civilized Tribes. 

File No. 4624. 


Cancelled by decision of the U. S. Court for the Eastern Dist. of 
Oklahoma, rendered July 29, 1911, from which no appeal was 
taken. 
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ExniBiT “F.” 


Muskogee, Oklahoma, June 17, 1913. 


Hon. J. G. Wright, Commissioner to the Five Civilized Tribes, 

Muskogee, Oklahoma. 

Sir: As guardian of David Bowlegs, New Born Creek Freedman, 
Roll No. 796, I hereby make application for an allotment for said 
minor, and have selected and request that there be set apart to said 
minor the following described tract of land, to-wit: 

The northwest quarter of section 9, township 18 north, range 7 
east, situate in the Creek Nation in what is now Creek County, 
Oklahoma. 


I have understood that this land has been advertised for sale as 
unallotted lands, and I hereby request that this land be withdrawn 
from sale and allotted to the said David Bowlegs as his allotment as 
a Creek citizen and that the patent issue to said David Bowlegs. 

Verv respectfullv, 

J. P. DAVIS, 


Guardian. 
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Exhibit “G.” 


November 5, 1914. 

The Honorable the Secretary of the Interior. 

Sir: The undersigned attorneys for David Bowlegs, respectfully 
represent to the Honorable Secretary of the Interior, the following 
facts: 

That by virtue of the provisions of an Act of Congress approved 
March 3, 1905, 33 Stat. L. 1048, entitled “An Act Making Ap¬ 
portionment for the Current and Contingent Expenses of the Indian 
Department, and for Fulfilling Treaty Stipulations with Various 
Indian Tribes for the Fiscal Year Ending June 30, 1908, and for 
Other Purposes,” the said David Bowlegs was duly enrolled as a 
freedman member and citizen of the Creek Tribe of Indians; that 
his application for enrollment as such was duly made on the 30th 
day of April, 1905, and duly approved by the Secretary of the In- 
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terior on the 28th day of February, 1907, his enrollment number 
being 796, said enrollment number appearing opposite his name 
upon the official approved rolls of new born freedmen citizens of 
the Creek Tribe of Indians, enrolled under the act aforesaid; that 
by reason of such enrollment and by virtue of said Act of Congress, 
the said David Bowlegs became and is now entitled to an allotment 
from the tribal lands of the Creek Tribe of Indians. 

That the said David Bowlegs being a duly enrolled member of 
the Creek Tribe of Indians and a citizen of said tribe, and being 
entitled to his proportionate share in acreage of the Creek Tribal 
lands, and being entitled to make selection of his allotment 

21 as provided by law, and never theretofore having made ap¬ 
plication for or received an allotment of the lands of the said 

Creek Tribe, he did on the 17th day of June, 1913, by and through 
his duly qualified and acting guardian, make selection of and ap¬ 
plication for, in writing to the Commissioner of the Five Civilized 
Tribes in the office of said Commissioner, in Muskogee, Oklahoma, 
the following described lands, to-wit: 

The North-West Quarter (NW/4) of Section Nine (9), Town¬ 
ship Eighteen (18) North, Range Seven (7) East, the same being 
situated in the Creek County, Oklahoma, and being a part of the 
Creek Tribal estate and subject to allotment as provided by the Acts 
of Congress and the Agreements between said Creek Tribe of Indians 
and the Government of the United States; 

that his said application was duly received by said Commissioner 
and filed in his office and then became, and is now, a part of the 
records and files in the office of the said Commissioner, a copy of 
which is filed herewith, referred to and market Exhibit “A;” that 
in making said application and selection of land aforesaid, said 
David Bowlegs complied with all the requirements of the law in 
such cases provided, and did arid performed on his part every act 
necessary and required of him under the law, and thereby became en¬ 
titled to a certificate of allotment for said lands, and to deeds and pat¬ 
ents therefor executed in the manner prescribed by law; that by rea¬ 
son of the prior selection and application for five acres of the above de¬ 
scribed land made by one Johnathan Posey on the 19th day of May 
1913, described as follows, to-wit: 

The West Half (W/2) of South-West Quarter (SW/4) of South- 
West Quarter (SW/4) of North-West Quarter (NW/4) of Section 
Nine (9), Township Eighteen (18) North, Range Seven (7) East, 
the same being situated in Creek County, Oklahoma, and being a 
part of the Creek Tribal estate and subject to allotment as provided 
by the Acts of Congress and the Agreements between said Creek 
Tribe of Indians and the Government of the United States: 

22 and by reason of the prior selection of and application for 
five acres of the first above described tract of land made on 

the 16th day of June, 1913, by Willie Frank, described as follows, 
to-wit: 

The West Half (W/2 of North-West Quarter (NW/4) of North- 
West Quarter (NW/4) of North-West Quarter (NW/4) of Section 
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Nine (9), Township Eighteen (18) North, Range Seven (7) East, 
the same being situated in Creek County, Oklahoma, and being a 
part of the Creek Tribal estate and subject to allotment as provided 
by the Acts of Congress and the Agreements between said Creek 
Tribe of Indians and the Government of the United States; 

both of said parties having by said selections and applications ac¬ 
quired rights prior to those acquired by the application of the 
said David Bowlegs, and each of said applicants being duly en¬ 
rolled members of the Creek Tribe and entitled to allotments of 
lands thereof, said Bowlegs does hereby relinquish any claim to the 
said two five acre tracts; 

It is further represented that notwithstanding the said David Bow¬ 
legs is a freedman member of the Creek Tribe of Indians, as afore¬ 
said, that he was duly enrolled under the provisions of said Act of 
Congress of March 3, 1905, and that by virtue of said enrollment 
became entitled to an allotment of the Creek Tribal lands and that 
he duly made selection of and applied for an allotment of the above 
described lands, all as above stated, he has never received any certifi¬ 
cate of allotment of said lands, or any deeds or patents therefor, to 
all of which he is entitled under the agreements and acts of Congress 
relative to the allotment of the Creek Tribal lands. 

That by virtue of the Acts of Congress of March 1st, 1901, and 
of June 30, 1902, known respectively as the original and 
23 supplemental Creek Agreements, and also by virtue if the 
provisions of the Act of Congress of April 26, 1908, 34 Stat. 
L. 137, it became and is the duty of the Secretary of the Interior to 
cause to be prepared, executed and recorded and delivered to said 
David Bowlegs deeds or patents for the lands so selected by him duly 
executed by the Principal Chief of the Creek Tribe of Indians and 
approved by the Secretary. 

Therefore, by virtue of the authority and duty of the Secretary, 
and the rights of said David Bowlegs in the premises, said Bowlegs 
does hereby request and demand that the said Secretary do cause to 
be prepared deeds and patents to the aforesaid lands to be duly 
executed as provided by law and recorded and delivered to him, 
excepting that part of said lands heretofore applied for in the amount 
of ten acres, and relinquished by him as above set forth. 



Attorneys for David Bowlegs . 

Muskogee, Oklahoma, June 17, 1913. 
Hon. J. G. Wright, Commissioner to the Five Civilized Tribes, 
Muskogee, Okla. 

Dear Sir: As guardian of David Bowlegs, New Born Creek Freed¬ 
man, Roll No. 798, I hereby make application for an allotment for 
said minor, and have selected and request that there be set apart to 
said’ minor the following described tract of land, to-wit: 

24 The Northwest quarter of Section 9, township 18 north, 
range 7 east, stiate in the Creek Nation in what is now Creek 

County, Oklahoma. 
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I have understood that this land has been advertised for sale as 
unallotted lands, and I hereby request that this land be withdrawn 
from sale and allotted to this said David Bowlegs as his allotment 
as a Creek citizen and that the patent issue to said David Bowlegs. 


Very respectfully, 


J. P. DAVIS, 


Guardian . 


Rule to Show Cause. 

Filed November 23, 1914. 

******* 

Upon consideration of the petition filed herein this 23rd day of 
November, 1914, it is ordered that the defendant show cause on or 
before the 28th day of November, 1914, why the Writ of Mandamus 
should not issue as prayed in said petition, provided a copy of this 
Order is served on him within two clear days before said date. 

ASHLEY M. GOULD, Justice . 


Marshal's Return. 


Served copy of within rule to show cause together with copy of 
petition on defendant. 

Nov. 23, 1914. 

MAURICE SPLAIN, 

Marshal > 

C. R. S. 


25 Return to Rule to Show Cause. 

Filed November 27, 1914. 

* * * * * * * 

Comes now Franklin K. Lane, Secretary of the Interior, respond¬ 
ent in the above-entitled cause, and in answer to the rule to show 
cause, says: 

He denies that the relator is a duly enrolled freedman citizen and 
member of the Creek tribe or nation of Indians, or is at all a citizen 
I member of said Creek tribe of Indians, and states the fact to be as 
follows: That on April 20, 1905, one Columbia Bowlegs appeared 
before the proper authorities, being the persons then charged with 
the duty of enrolling members of the Creek tribe of Indians and 
applied for the enrollment of her minor son, one David Bowlegs, 
as a Creek freedman, representing that said David was born on No¬ 
vember 11, 1902, and was alive on the fourth day of March, 1905; 
that thereafter on May 1, 1905, she executed and filed another ap¬ 
plication and affidavit for the enrollment of said David, in which 
said application and affidavit it was set forth that said David was 
born on October 8, 1902, and that he was alive on March 4, 1905; 

3—2777a 
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that under the provisions of the act of March 3, 1905 (33 Stat., 
1048-1071), the Commission to the Five Civilized Tribes was au¬ 
thorized to receive and consider applications for enrollment of chi - 
dren born to citizens of the Creek tribe of Indians whose enrollment 
had been approved by the Secretary of the Interior pnor to . larch 
3, 1905, subsequent to May 21, 1901, and prior to M ? rch ^5, 
and living; on said latter date, and to enro 1 and make allotments 
of land to such children, commonly known as new horns, 

26 that under the provisions of said act, neither the said Com¬ 
mission nor the Secretary of the Interior had any authority 
to enroll or allot land to any child, so born since May 21, 1901, un¬ 
less said child was living on March 4, 190o; that, induced by the 
representations of the said Columbia Bowlegs and by the applica¬ 
tions and affidavits offered by her as aforesaid, said Commission 
did place the name of David Bowlegs on the roll of new born Creek 
freedman opposite number 798, and said enrollment was approved 
by the Secretary of the Interior, as required by law, on February 28, 
1907; but that on, to wit, July 18, 1907, said Columbia Bowlegs, 
then styling herself as Columbia Brunner, the mother of the en¬ 
rolled David Bowlegs, filed at the Creek Land Office in Muskogee 
in the state of Oklahoma, an affidavit wherein she set forth that her 
said son, David Bowlegs, died about September, 1903, and in a sup¬ 
port of that statement, filed the affidavit of other witnesses that said 
David died about September, 1903 ; that prior thereto and on July 
17 1907 the said Columbia requested in writing the Judge ot the 
then existing United States Court for the western district of the 
Indian Territorv having jurisdiction in probate matters to appoint 
one J M Brogan as administrator of the estate of said David Bow- 
legs, setting forth in said application that said David was bom on 
October 8 1902, and that he died in summer of 1903; and that 
thereafter’letters of administration were duly granted as prayed; 
that thereafter and in view of these disclosures thus made, to wit, 
on July 30, 1907, the Secretary of the Interior directed that the 
following notation be placed opposite the name of David Bovvlegs 
on the approved roll of new born Creek freedman at Koll No. 79b. 
“Died prior to March 4, 1905; not entitled to allotment;” that 
thereafter application was made in behalf of one David Bow- 
27 legs, the relator in this cause for the erasure of said notation, 
hTbeing claimed in his behalf that he is identical with the 
David Bowlegs enrolled as aforesaid, and that he is entitled to recog¬ 
nition as a new born Creek freedman and is entitled as such to an 
allotment of land in the Creek nation; that evidence relating to 
said claim has been taken and the same is now before the Bureau 
of Indian Affairs for consideration and finding of facts; that on the 
record as it stands there is no David Bowlegs, Roll No. 796 on the 
rolls of the Creek freedman entitled to any share in the tribal funds 
or lands of the Creek nation, and that the claim of the relator to 
such rights as the David Bowlegs once enrolled opposite said No. 
798, is now under consideration in the Department of the Interior, 
in fieri, and undecided; that as the record in said matter now stand-, 


HHHBHMHPBWIiPSCP 
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the Secretary of the Interior, one of the predecessors in office of 
respondent herein having jurisdiction so to adjudge, determine 
and decide, has duly adjudged, determined and decided that David 
Bowlegs, whose name was placed opposite Boll No. 796, on the roll 
of freedmen citizens of the Creek Nation, died prior to and was not 
in existence on March 4, 1905, and was not entitled to have his name 
on said roll and not entitled to any allotment of lands or other share 
of or interest in the property of the Creek nation or tribe of Indians, 
and the matter now pending is the application of relator herein for 
a reopening of said judgment and finding, and for the reconsidera¬ 
tion of the questions of law and of fact heretofore adjudged, deter¬ 
mined and decided adversely to the present contentions of relator, 
and said application is now being considered and is undisposed 
of. 

28 He admits that, as averred in paragraph 4 of the petition, 
the guardian of the relator, on June 17, 1913, filed applica¬ 
tion for the allotment to the relator of the land therein described; 
but, he avers, the said land theretofore, as in said petition appears, 
had been allotted to one Barney Thlocco and that patents, convey¬ 
ing title in fee to said Thlocco, were executed by the Principal Chief 
of the Creek nation, approved by the Secretary of the Interior, and 
duly recorded in compliance with the provisions of law for the con¬ 
veyance of title to allottees of the Creek nation, and that said pat¬ 
ents are still extant and uncanceled. He admits that said Thlocco, 
for the reason stated in relator’s petition, was not entitled to enroll¬ 
ment or allotment and that the name of said Barney Thlocco has 
been duly stricken from the rolls; but, be avers, patents having 
issued and the land thus allotted to said Thlocco having passed out 
of the jurisdiction of the respondent, only the judicial power is 
competent to restore said land to the domain of the Creek Nation 
and to the jurisdiction of the Secretary of the Interior; that to that 
end and for that purpose, suit has been instituted by the United 
States in the District Court of the United States for the eastern dis- 
rict of Oklahoma against Bessie Wildcat, and others, heirs at law of 
said Barney Thlocco, for the cancellation of the patents thus, as 
aforesaid, improperly issued to said Thlocco, and for the quieting 
of title to said land in the United States and the said Creek Nation 
of Indians; that said suit is now pending in said Court, undisposed 
of, and is being actively resisted and defended by the said heirs of 
said Thlocco, claiming and asserting title to the land through the 
patents issued to said Thlocco; and that unless, and until, said pat¬ 
ents be canceled and title quieted as prayed in said suit, the 

29 Secretary of the Interior is without power to consider applica¬ 
tions for or to dispose of the land covered by said patents. 

He further avers that to any proceeding in equity or at law affecting 
the title to the lands described in said patents, such as is the purpose 
of this petition of the relator herein filed, the heirs of said Thlocco 
are necessary parties and entitled to be heard. 

Wherefore, having made full return of the rule to show cause, 
he prays that the same may be discharged; that the petition herein 
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filed be dismissed; that he recover his reasonable costs to be taxed 
by the clerk, and that he be permitted to^hencew,Aout|ay. 

Secretary of the Interior. 

PRESTON C. WEST, 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 

District of Columbia, ss: 

Franklin K. Lane. Secretary of the Interior, being first duly sworn, 

savs that he has read over the foresoine answer by him subscribed 

and knows tbe contents thereof; that the matters and thinas therei 

set forth he is informed are true and he true> 

FRANKLIN K. LAjNK,, 

Secretary of the Interior. 

Subscribed and sworn to this 25th day of November, 1914, before 

me ' Tseal 1 W. BERTRAND ACKER, 

lSEAL ' J Notary Public 

in and for the District of Columbia. 

30 (Endorsed:) Service acknowledged Nov. 27, 1914. John 

B. Meserve, Att’y for Relator. 


Demurrer. 


Filed December 1, 1914. 

******* I 

Comes now the relator bv bis attomevs and demurs to the response 
of tbe respondent, filed herein on tbe 2*th day of November, 1914, 

“> „„ th.t th, „m. i. M in B meserv?! ■ 

Attorney for Petitioner. 

Note.—A mong the points of law to be argued in support of the I 
foregoing demurrer are the following: 

1. That tbe Secretary of tbe Interior was wholly without power 
to strike tbe name of relator from tbe approved rolls of the Creek 
Tribe or Nation of Indians or to direct tbe notation “Died prior to 
March 4, 1905; not entitled to allotmentto be placed opposite 
tbe name of David Bowlegs on tbe approved roll of new born Creek 
Freedmen as Roll No. 796, on the 30th day of July, 1907, or at any 

time subsequent to March 4, 1907. . . . 

2. That the Secretary of the Interior is without jurisdiction to 
entertain any proceedings or to make anv order touching the en¬ 
rollment of relator as a member of said Creen Tribe or Nation of 
Indians. 

_ J 




FRANKLIN K. LANE, SECRETARY OF THE INTERIOR. 21 

3. That the Secretary of the Interior is without power to deny 
to relator, his distributive share of the public lands of said Creek 
Tribe or Nation of Indians. 

31 4. That the patents issued in the name of Barney Thlocco 
did not divest title to said lands from the Creek Nation nor 

segregate said lands from the public domain of said Tribe. 

5. That the litigation pending in the United States District 
Court of Oklahoma, does not operate to preclude relator from the 
writ herein prayed for. 

6. That the heirs of Barney Thlocco are not necessary partie* 
herein and 

7. That the matters and things set forth in said response do not, 
in law, constitute a good defense to relator’s petition. 

Notice to Hon. P. C. West and C. Edward Wright. 

******* 

You will please take notice that on Saturday, the 5th day of De¬ 
cember, 1914, at nine thirty (9:30) o’clock, A. M., or as soon there¬ 
after as practical, the undersigned as attorney for petitioner will 
call up for hearing in the Supreme Court of the District of Colum¬ 
bia, a demurrer heretofore filed to the response of the Secretary of 
the Interior in this cause. 

JOHN B. MESEBVE, 
Attorney for Petitioner. 

Service of the foregoing notice is acknowledged this 1st day of 
December, 1914. 

PBESTON C. WEST, 

C. EDWARD WRIGHT, 
Attorneys for Respondent. 

32 Supreme Court of the District of Columbia. 

Saturday, December 5, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

Now come here the petitioner by his Attorney Mr. John B. 
Meserve as the respondent by his Attorneys Messrs. Preston C. West 
a,nd C. Edward Wright; whereupon on consideration of the peti¬ 
tioner’s demurrer to the respondent’s answer to the rule to show cause 
herein, it is considered that said demurrer be, and it is hereby over¬ 
ruled ; whereupon the petitioner now in open Court says that he 
will stand upon his demurrer. 

Therefore it is considered that the rule to show cause herein be 
and the same is hereby discharged, the petition dismissed, and that 
the respondent recover against the petitioner’s next friend J P 

Davis, the costs of his defense, to be taxed bv the Clerk, and have 
execution thereof. 

From the foregoing the petitioner by his Attorney in open Court 
notes an appeal to the Court of Appeals of the District of Cilumbia 
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and the penalty of the bond for costs on said appeal is hereby fixed 
in the sum of one hundred dollars ($ 100 ); or, in lieu thereof, a 
deposit of Fifty dollars ($50). 

Memorandum. 

December 7, 1914.—$50 deposited in lieu of bond on appeal. 


33 Designation of Record. 

Filed December 9, 1914. 

******* 

The Clerk of said Court will please prepare record on appeal and 
include therein the following: 

Petition and Exhibits. 

Rule to show cause. 

Response to rule to show cause. 

Demurrer to response to show cause. 

Notice to counsel as to hearing on demurrer to rule to show cause. 
Order overruling demurrer. 

Election of petitioner to stand on original petition. 

Order dismissing petition. 

Appeal noted in open court. 

Ol der of court as to bond on appeal or cash deposit. 

Assignment of Errors. 

This designation. j 0 HN B. MESERVE, 

M. L. MOTT, 

JAMES W. McNEILL, 

A ttorneys for Petitioner. 


Sendee of above designation hereby acknowledged & copy thereof 

received this 9th day of December, A. D. 1914. 

received mis y c EDW. WRIGHT, 

Attorney for Respondent. 


34 Assignments of Error. 

Filed December 16, 1914. 

* * * * * * * 

1 Court erred in overruling the relator’s Demurrer to the 

Answer of the Respondent. , , . , A 

2. The Court erred in not holding the answer of respondent bad 

in substance, and overruling Demurrer thereto. 

3 The Court erred in not holding that the respondent was wholly 
without power or jurisdiction to strike the name of relator from the 
Approved Rolls of the Creek Tribe or Nation of Indians, or to direct 
the notation, “Died prior to March 4, 1905; not entitled to allot¬ 
ment.:” to be placed opposite the name of David Bowlegs on the 
Approved Roll of new born Creek Freedmen, as Roll No. 796 on 
the 30th day of July, 1907, or at any time subsequent to March, 

1907. 




PRANK LIN K. LANE, SECRETARY OF THE INTERIOR. 


23 


4. The Court erred in not holding that Respondent was wholly 
without power or jurisdiction to entertain any proceedings or to 
make any order touching the enrollment of relatoi as a member of 
said Creek Tribe or Nation of Indians. 

5. The Court erred in not holding that the respondent was with¬ 
out power to deny to relator his distributive share of the public lands 
of the said Creek Tribe or Nation of Indians. 

6 . The Court erred in holding in effect that the Patents issued 
in the name of Barney Thlocco, divested title to the lands in con¬ 
troversy from the Creek Nation and segregated said lands from the 
Public Domain of said tribe. 

7. The Court erred in holding in effect that the litigation pend- 

ing in the Lnited States District Court of Oklahoma, operated 
35 to preclude the relator from the writ of mandamus, prayed 
for in his original petition. 

8 . I he Court erred in holding in effect that the heirs of Barney 
Thlocco were necessary parties to this proceeding. 

9. The Court erred in holding in effect that the matters and 
things set forth in the response to the Rule to Show T Cause con¬ 
stituted a good defense to relator’s Petition. 

10 . The Court erred in dismissing the Petition of Relator. 

11 . The Court erred in entering a judgment dismissing Relator’s 
cause and taxing him with the costs. 

JOHN B. MESERVE, 

M. L. MOTT, 

JAMES W. McNEILL, 
Attorneys for the Plaintiff. 

Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
35, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript in cause No. 57444 at Law, wherein 
The United States of America, ex rel. David Bowlegs, &c., is Peti¬ 
tioner and Franklyn K. Lane, Secretary of the Interior is Respond¬ 
ent, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washigton, in said District 
this 8th day of January, 1915. 

[Seal Supreme Court of the District of Columbia.]' 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2777. The United States of America ex relatione David Bowlegs 
&c., appellant, vs. Franklin K. Lane, Secretary of the Interior. Court 
of Appeals, District of Columbia. Filed Jan. 22, 1915. Henry W 
Hodges, clerk. 
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IN THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 

No. 2777 

The UNITED STATES OF AMERICA, Ex Relatione 
DAVID BOWLEGS, a Minor, Suing by his Guard¬ 
ian and Next Friend, J. P. DAVIS, - Appellant, 

vs. 

FRANKLIN K. LANE, Secretary of the Interior. 

No. 9, Special Calendar. 

BRIEF. 

The appellant heretofore lodged in the Supreme 
Court of the District of Columbia his petition for 
writ of mandamus (Rec., pp. 1-17) commanding the 
Secretary of the Interior to issue or cause to be is¬ 
sued to the appellant, patents to certain lands in 
the Creek Nation in the State of Oklahoma. The 
rule to show cause was entered by the court (Rec., 
p. 17) and thereafter respondent filed his return to 
said rule (Rec., pp. 17-20). The relator directed his 
demurrer to said response (Rec., pp. 20-21), and the 
same coming on for hearing, said demurrer was 
overruled. Whereupon, the rule to show cause was 


discharged and the relator’s petition dismissed 
(Rec., pp. 21-22). It is from this order of court 
overruling relator’s demurrer, discharging the rule 
to show cause, and dismissing relator’s petition, that 
this appeal is taken. 

Statement of the Case. 

The relator, David Bowlegs, was enrolled op¬ 
posite roll No. 796 of the approved rolls of new born 
freedmen members of the Creek Tribe or Nation of 
Indians, on the 20th day of April, 1905, and his en¬ 
rollment as such approved by the Secretary of the 
Interior on the 28th day of February, 1907. -By the 
Act of Congress approved March 3, 1905 (33 Stat. 
L. 1048-1050), provision was made for the enroll¬ 
ment and allotment of lands to children of enrolled 
citizens born subsequent to May 25, 1901, and prior 
to March 4, 1905, and living on the latter date. Said 
provision of law being as follows: 

“That the Commission to the Five Civilized 
Tribes is authorized for sixty days after the 
date of the approval of this act to receive and 
consider applications for enrollments of chil¬ 
dren born subsequent to May twenty-five, nine¬ 
teen hundred and one, and prior to March 
fourth, nineteen hundred and five, and living on 
said latter date, to citizens of the Creek Tribe 
of Indians whose enrollment has been approved 
bv the Secretary of the Interior prior to the 
date of the approval of this act; and to enroll 
and make allotments to such children. 
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The right of relator to enrollment is clearly 
shown by the foregoing Act of Congress, in as much 
as Columbia Bowlegs, the mother of the relator, 
was a duly enrolled citizen of the Creek Tribe of 
Indians, her enrollment having been theretofore ap¬ 
proved by the Secretary of the Interior. 

By the terms of proviso contained in section 2 
of the Act of Congress approved April 26, 1906 (34 
Stat. L. 137), the further enrolling of persons on the 
Creek roll of citizens and members was directed to 
be completed before the 4th day of March, 1907, and 
the jurisdiction of the Secretary of the Interior to 
approve enrollment of any person after that date 
was concluded. Said proviso is as follows: 

“Provided, that the rolls of the tribes af¬ 
fected by this act shall be fully completed on or 
before the 4th day of March, 1907, and the Sec¬ 
retary of the Interior shall have no jurisdiction 
to approve the enrollment of any person after 
that date.” 

On July 30, 1907, and subsequent to the date so 
fixed as aforesaid for the closing of the final rolls 
of the members of the Creek Nation, the Secretary 
of the Interior decided that the relator, whose name 
was placed opposite No. 796 on the roll of freedmen 
citizens of the Creek Nation, died prior to and was 

k 

not in existence on March 4, 1905, and was not en¬ 
titled to enrollment nor lands in the Creek Nation, 
and that by the direction of the Secretary, the fol¬ 
lowing notation: “Died prior to March 4, 1905; not 



— 4 — 


*' ' 


entitled to allotment,” was placed opposite the name 
of David Bowlegs on said approved roll. There¬ 
after, the relator made application to the Secretary 
for an order erasing said notation opposite his en¬ 
rollment at roll No. 796. This application is now 
pending in the office of the Secretary of the Interior. 

On June 17, 1913, the relator through his duly 
qualified and acting guardian made selection and ap¬ 
plication for, in writing to the Commissioner to 
the Five Civilized Tribes, at Muskogee, Oklahoma, 
certain lands in the Creek Nation, and which are in¬ 
volved herein. This application and selection was 
made according to law and the rules and regulations 
of the Secretary of the Interior and was received by 
the Commissioner to the Five Civilized Tribes, and 
became, and is now, a part of the records and files 
in the office of said Commissioner. 

That prior to the selection, as aforesaid, by the 
terms of section 7, of the Act of Congress, approved 
May 27, 1908 (35 Stat. L. 312), the following provi¬ 
sion was made with reference to the issuance of 
deeds or patents after selection: 

‘‘That no contest shall be instituted after 
sixty days from the date of the selection of any 
allotment hereafter made, nor after ninety days 
from the approval of this act in case of selec¬ 
tions made prior thereto by or for any allottee 
of the Five Civilized Tribes, and, as early there¬ 
after as practicable, deed or patent shall issue 
therefor.” 
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No contest or adverse proceedings were insti¬ 
tuted within sixty days after the selection of said 
lands, by relator, or at all, and on the 9th day of 
November, 1913, the relator made a demand in writ¬ 
ing upon the Secretary of the Interior for the issu¬ 
ance and delivery to him of deeds or patents for 
said lands. This the Secretary has refused and still 
refuses to do. 

The initial'enrollment of the citizens of the 
Creek Tribe of Indians was governed by the pro¬ 
visions of the Act of June 28, 1898 (30 Stat. L. 495), 
and the Original Creek Agreement being the Act of 
Congress approved March 1, 1901 (31 Stat. L. 861). 
Section 28 of said Original Creek Agreement pro¬ 
vides that only citizens of the Creek Tribe of In¬ 
dians who were living on April 1,1899, and who were 
otherwise qualified to be enrolled, should participate 
in the allotment of lands in the Creek Nation. Sec¬ 
tion, 28, supra, being as follows: 

“No persons except as herein provided shall 
be added to the rolls of citizenship of said tribe 
after the date of this agreement, and no person 
whomsoever shall be added to said rolls after 
the ratification of this agreement. 

“All persons who were living on the 1st day 
of April, 1899, entitled to be enrolled under sec¬ 
tion 21 of the Act of Congress approved June 
28, 1898, entitled ‘An Act for the protection of 
the people of the Indian Territory and for other 
purposes, ’ shall be placed upon the rolls to be 
made by said Commission under said Act of 
Congress, and if any such person hath died since 
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that time or may hereafter die before receiving 
his allotment of lands and the distributive share 
of all the funds of the tribe, the lands and money 
to which he would be entitled, if living, shall de¬ 
scend to his heirs according to the laws of de¬ 
scent and distribution of the Creek Nation, and 
be allotted and distributed to them accord¬ 
ingly. * * * 

‘‘The rolls so made by said Commission, 
when approved by the Secretary of the Interior, 
shall be the final rolls of citizenship of said tribe, 
upon which the allotment of all lands and the 
distribution of all moneys and other property 
of the tribe shall be made, and to no other 

persons.’ ’ 

On May 24, 1901, the Commission caused to be 
placed upon the roll of citizens of the Creek Nation, 
without any application or request therefor, but as 
an arbitrary action and upon its own initiative, the 
name of one Barney Thlocco, opposite roll number 
8592, and thereafter, on June 30, 1902, in the same 
arbitrary manner and without previous selection 
having been made therefor, attempted to allot and 
set aside in the name of said Barney Thlocco the 
lands in controversy as and for the allotment of 
said Thlocco; that a certificate of allotment was is¬ 
sued and patents describing said land were issued 
and approved by the Secretary of the Interior on 
April 3,1903, and recorded on April 11,1903, in the 
office of the Commission to the Five Civilized Tribes; 
that neither said allotment certificates nor patents 
were delivered to Barney Thlocco nor to any per- 




son on his behalf, but are still in the hands of the 
Secretary of the Interior through the Commissioner 
to the Five Civilized Tribes. 

It is alleged in the petition and admitted by the 
response that Barney Thlocco was not living on the 
1st day of April, 1899, and that on the 13th day of 
December, 1906, and while the Secretary had juris¬ 
diction in that behalf, the name of Barney Thlocco 
was stricken from the rolls of Creek citizens, for the 
reason that said Thlocco died prior to April 1, 1899, 
and was not entitled to participate in the distribu¬ 
tion of lands or money of the tribe. 

The foregoing facts appear from the response 
and from the uncontroverted and admitted portions 
of the petition. They are the facts upon which the 
demurrer was considered. 


ASSIGNMENT of ERRORS. 

I. 

The court erred in overruling the relator’s de¬ 
murrer to the answer of the respondent. 

n. 

The court erred in not holding the answer of 

» 

respondent bad in substance, and overruling de¬ 
murrer thereto. 

III. 

The court erred in not holding that the re¬ 
spondent was wholly without power or jurisdiction 

1 

ft 


to strike the name of relator from the approved rolls 
of the Creek Tribe or Nation of Indians, or to direct 
the notation, “Died prior to March 4, 1905; not en¬ 
titled to allotment;” to be placed opposite the name 
of David Bowlegs on the approved roll of New Born 
Creek Freedmen, at Roll No. 796, on the 30th day 
of July, 1907, or at any time subsequent to March, 

1907. 

IV. 

The court erred in not holding that respondent 
was wholly without power or jurisdiction to enter¬ 
tain any proceedings or to make any order touching 
the enrollment of relator as a member of said Creek 
Tribe or Nation of Indians. 

V. 

The court erred in noh holding that the respon¬ 
dent was without power to deny to relator his dis¬ 
tributive share of the public lands of the said Creek 
Tribe or Nation of Indians. 

VL 

The court erred in holding in effect that the 
patents issued in the name of Barney Thlocco, di¬ 
vested title to the lands in controversy from the 
Creek Nation and segregated said lands from the 
public domain of said tribe. 

vn. 

The court erred in holding in effect that the lit¬ 
igation pending in the United States District Court 
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of Oklahoma, operated to preclude the relator from 
the writ of mandamus, prayed for in his original 
petition. 

VIII. 

The court erred in holding in effect .that the 
heirs of Barney Thlocco were necessary parties to 
this proceeding. 

IX. 

The court erred in holding in effect that the 
matters and things set forth in the response to the 
rule to show cause constituted a good defense to 
relator’s petition. 

X. 

The court erred in dismissing the petition of 
relator. 

XI. 

The court erred in entering a judgment dismiss¬ 
ing relator’s cause and taxing him with the costs. 


The various assignments of error herein will 
be treated under four propositions: 

First. 

The status of David Bowlegs as an enrolled 
member of the Creek Tribe of Indians was fixed on 
the 4th day of March, 1907, and thereafter the Sec¬ 
retary of the Interior was without power to change 
that status or to deny him his distributive share of 
the public lands of the Creek Nation. 
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Second. 

The attempted allotment and issuance of pat- 
ents in the name of one who was not living on April 
1, 1899, and the failure to deliver the same did not 
divest the Creek Nation of the title to the lands in 
controversy, and said lands were on the 17th day of 
June, 1913, and at all times prior thereto, a part 
and parcel of the public domain of the Creek Nation, 
subject to allotment. 

Third. 

The selection of the lands in controversy by the 
allottee at the office of the Commissioner to the 
Five Civilized Tribes vested in the relator the equit¬ 
able title to said lands. 

Fourth. 

After the contest period had expired, all discre- 
tion of the Secretary in the premises ceased and de¬ 
termined, and it became his duty thereafter as soon 
as practicable to cause patents to be issued and de¬ 
livered to relator, and such duty was purely minis- 

terial. 


* 


f 
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ARGUMENT and AUTHORITIES. 

First. 

The status of David Bowlegs as an enrolled 
member of the Creek Tribe of Indians was fixed on 
the 4th day of March, 1907, and thereafter the Sec¬ 
retary of the Interior was without power to change 
that status. 

There are two propositions of law involved in 
the foregoing statement, namely: (1) The status 
of Bowlegs by reason of his approved enrollment 
and the final closing of the rolls on March 4, 1907; 
(3) The right of the Secretary to change that status 
after March 4, 1907, when he had no jurisdiction 
with reference to the same. 

Taking up for discussion the first branch of this 
proposition, by the terms of section 21 of the Act of 
June 28, 1898 (30 Stat. L. 495), the Commission to 
the Five Civilized Tribes was given authority to 
make up a roll of the several tribes: 

“The rolls so made, when approved by the 
Secretary of the Interior, shall be final, and the 
persons whose names are found thereon, with 
their descendants thereafter born to them with 
such persons as may intermarry according to 
tribal laws, shall alone constitute the several 
tribes which they rep resent.’ ’ 

\. 

Section 11 of the same act provides 

“That when the roll of citizenship of any 
one of said nations or tribes is fully completed 
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as provided bv law * * * the ‘Dawes Commis¬ 
sion’ shall proceed to allot the exclusive use and 
occupancy of the surface of all the lands of said 
nation or tribe susceptible of allotment among 
the citizens thereof, as shown by said roll 

The Original Creek Agreement (31 Stat. L. 861) 
after specifying the persons who shall be entitled to 
enrollment in said tribe contains this provision, 

Soc. —8! 

"‘The rolls so made by said Commission, 
when approved by the Secretary of the Interior, 
shall be the final rolls of citizenship of said tribe, 
upon which the allotment of all lands and the 
distribution of all moneys and other property 
of the tribe shall be made, and to no other 

persons” 

The Supplemental Creek Agreement makes no 
change as to the finality of the rolls when completed, 
merely providing for the addition of certain names 
thereto before completion. 

It is not deemed necessary to recite here the 
various provisions of law that were enacted from 
time to time with reference to the making up and 
completion of these rolls. It is sufficient to say that 
during the time the rolls were in course of prepara¬ 
tion the power of the Secretary with reference there¬ 
to was broad and amply flexible to permit of that 
fair consideration which so complicated a task 
seemed to require. However, Congress, on April 26, 
1906, evidently believing that sufficient time had been 
allowed for a just consideration of all applications, 
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limited the time in which application could be filed 
and fixed March 4,1907, as the final date after which 
the Secretary had no jurisdiction to approve the 
enrollment of any person. 

The only purpose of making rolls of members 
of the various tribes was to ascertain and definitely 
fix the identity and number of persons who would 
be entitled to share in the distribution of the prop¬ 
erty of the tribe. The enrollment carried with it 
the undisputed right to participate in such distribu¬ 
tion. It was therefore a valuable property right. 
Having been determined it could not be taken away 
except by due process of law. This proposition is 
so patent on its face that it seems entirely grat¬ 
uitous to offer authorities in support of it. 

This brings us to a discussion of the second 
branch of the original proposition, to-wit: Did the 
Secretary, after the rolls were finally closed on 
March 4, 1907, have the right to change the status 
of Bowlegs, his name having been placed on the ap¬ 
proved roll and said roll having been finally closed 
and the Secretary’s jurisdiction to place additional 
names thereon having been expressly withdrawn by 
statute? 

It will be observed that the order of the Secre¬ 
tary with reference to the right of Bowlegs to en¬ 
rollment and allotment was not made until July 
30, 1907, some five months after the rolls had finally 
closed. 


The attention of the court is directed to the 
character of the notation which the Secretary relies 
upon and refers to as the cancellation of the name 
of David Bowlegs from the roll. By reference to 
respondent’s answer it will he noticed that by order 
of the Secretary made on July 30, 1907, the follow¬ 
ing notation was placed opposite the name of David 
Bowlegs: “Died prior to March 4,1905; not entitled 

to allotment.” 

Bv reference to relator’s Exhibit A it is found 
that the following notation appears on the roll op¬ 
posite the name of Barney Tlilocco: “ No. 1 stricken 
from approved roll by authority of Department, 

Dec; 13, 1906, etc.” 

There is a marked difference in the language 
of these two so-called cancellations. In the first in¬ 
stance no order is made to strike the name from the 
roll. The notation merely says that the member died 
before a certain date and is not entitled to allotment. 
The latter strikes the name of Thlocco from the 
rolls. The reason for this difference is found in the 
fact that in the first instance the notation was made 
after March 4, 1907, when the Secretary had no au¬ 
thority to “strike” from the rolls and the latter was 
made prior to that date when he had. The mere 
language of the notation with reference to Bowlegs, 
as compared with that used opposite the name of 
Thlocco indicates a recognition by the Secretary 
that his powder was exhausted when he made the 
notation on July 30, 1907. That this was the exact 



— 15 — 


reason that such language was used in the Bowlegs 
enrollment is known to be the fact by one of the 
writers of this brief who was employed in the office 
of the Commissioner of Indian Affairs at the time 
the rolls were closed and at the time both of these 
orders were made, and who in fact dictated the letter 
embodying this notation and directing that it be 
made opposite the name of Bowlegs as it appeared 
on the rolls. At that time, in view of the difficulty 
which had arisen over the wholesale striking from 
the rolls which had taken place on March 4, 1907, at 
the last moment, and the numerous suits which had 
been instituted to restore to the rolls the names so 
stricken, it was the settled policy of the Depart¬ 
ment to confine its acts with reference to the rolls 
to those things which were clearly within the juris¬ 
diction of the Secretary, and in this case and many 
others of a similar nature arising after March 4, 
1907, such notations were made, but in no case aris¬ 
ing after that date was an order made to strike a 
name from the rolls. This and similar notations in 
different cases, depending on circumstances, were 
made merely for the purpose of making a record by 
which the departmental officers might be guided in 
the future. Reference to these facts would not be 
made here were it not for the fact that the language 
of the orders in the two cases almost conclusively 
show that this precaution was used in making the 
Bowlegs order and that there existed in the mind of 
the Secretary a doubt as to his authority of such 
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serious import as to impel a change in the practice 
in that regard. 

Out of the suits above referred to have come 
practically all of the judicial interpretations of the 
law relating to enrollment and the powers of the 
Secretary in that regard, which are available. 

The leading case of this character is that of 
Garfield v. Goldsby (221 U. S. 249), wherein the 
court had under consideration the arbitrary action 
of the Secretary of the Interior in striking from the 
approved roll of citizenship of the Chickasaw Nation 
the name of one Goldsby. This, however, was done 
on March 4, 1907, and on the last day that the rolls 
were open. The court there held that the Secretary 
was wholly without power in the absence of notice 
of hearing to erase the name of Goldsby from the 
Chickasaw rolls. 

A similar situation obtained in the case of Lowe 
v. Fisher, 223 U. S. 95, wherein the Secretary was 
directed to restore to the rolls a number of Chero¬ 
kee citizens whose names had been arbitrarily strick¬ 
en by the Secretary without notice, which action had 
been taken prior to March 4, 1907, and the court 
in upholding the power of the Secretary to correct 
the rolls prior to said date said: 

“We recognize the strength of the consid¬ 
erations urged, but it certainly did not militate 
against the congressional policy of the allot¬ 
ment, of lands to retain in the Secretary of the 
Interior the power of revision and correction, 
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until the final moment when jurisdiction was 
expressly taken from him as provided in sec¬ 
tion 2 of the Act of April 26, 1906 (34 Stat. at 
L. 137, ch. 1876), that is, the 4th day of March, 
1907.” 

Here was a direct recognition by the Supreme 
Court that the power of the Secretary to correct and 
revise the rolls did not exist after March 4, 1907. 

It is not amiss to call the court’s attention to 
the case of Turner v. Fisher, 222 U. S. 204, which 
is likewise an enrollment case brought to secure the 
restoration to the Creek roll of certain names which 
had been arbitrarily stricken without notice by the 
Secretary. The principles enunciated in the case 
of Garfield v. Goldsby were reaffirmed, and the right 
of the Secretary in that behalf denied. The court, 
however, said: 

“But mandamus is not a writ of right. It 

issues to remedy a wrong, not to promote one, 

and will not be granted in aid of those who do not 

come into court with clean hands. Although the 

petition for the writ alleged that the relators 

were freedmen duly enrolled, and denied the truth 

of the testimonv on which their names were 

•> 

stricken off, yet where the answer of the Secre¬ 
tary referred to that testimony and alleged on 
information and belief that the relators were 
not freedmen members or members by blood or 
marriage of the Creek Nation, and that their 
enrollment had been procured by fraud, a de¬ 
fense was stated, proof of which would have 
defeated the right to restoration of relators’ 
names, even though they had been improperly 
stricken from the rolls without due process.” 
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In the case at bar the response does not deny 
that the relator is a member or citizen of the Creek 
Tribe of Indians. His general denial of the citizen¬ 
ship of this relator is qualified by an allegation of 
facts concerning his enrollment, which are in sub¬ 
stance that on a certain date Columbia Bowlegs ap¬ 
plied for the enrollment of her minor son; that such 
application resulted in the enrollment of said Bow¬ 
legs and the approval thereof by the Secretary on 
February 28,1907; that thereafter, on July 18,1907, 
Columbia Bowlegs again appeared and made af¬ 
fidavit that David Bowlegs died in September, 1903; 
that on this information the notation was made on 
the roll opposite his name which has been recited. 

There is no allegation of any fraud or deceit 
practiced upon the Secretary by the relator. There 
is no allegation that the representations which in¬ 
duced the original enrollment of the relator were 
false. There is no allegation that any mistake of 
law was committed by the Secretary in connection . 
therewith. There is nothing in connection with the 
facts in this case to bring it within the language of 
the Supreme Court in the case of Turner v. Fisher, 

supra, that 

“To have issued the writ would have in¬ 
volved the useless thing of requiring relators’ 
names to be reentered, and in other proceedings 
having their names stricken, because the orig¬ 
inal enrollment had been procured by fraud, 
thus admitted by the demurrer.” 
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In the case at bar the demurrer, while it admits 
for the purposes of such demurrer the allegations 
in the response, yet it does not admit that the orig¬ 
inal enrollment of the relator was procured by 
fraud y for the reason that no fraud was alleged by 
the Secretary in his response. 

Furthermore, the language of the court clearly 
indicates the course to be pursued in striking a name 
from the roll, to-wit, “in other proceedings,’* which 
would be necessary if the writ should issue. If pro¬ 
ceedings in court are necessary to accomplish this 
purpose where the name is “ re-entered ’’ and fraud 
is admitted, it would certainly be necessary in the 
first instance where fraud is necessary to be es¬ 
tablished, and is not admitted, as in the present case. 

The language of the response will not admit of 
proof of fraud in connection with the original en¬ 
rollment of the relator, for the reason that no fraud 
is alleged. 

Speaking of the power of the Secretary of the 
Interior over the Indians the United States Su¬ 
preme Court in the case of Ballinger v. Frost, 216 
U. S. 240, said: 

“We have no disposition to minimize the 
authority or control of the Secretary of the In¬ 
terior, and the court should be reluctant to in¬ 
terfere with his action. But as said by Mr. 
Justice Field, in Cornelius v. Kessel f 128 U. S. 
461: 

‘The power of supervision and correc¬ 
tion is not an unlimited or an arbitrary 
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power. It can be exerted only when the 
entry was made upon false testimony or 
without authority of law. It can not he ex¬ 
ercised so as to deprive any person of land 
lawfully entered and paid for. By such 
entry and payment the purchaser secures 
a vested interest in the property and a 
right to a patent therefor, and can no more 
he deprived of it by order of the Commis¬ 
sioner than he can be deprived by such or¬ 
der of any other lawfully acquired prop¬ 
erty. Any attempted deprivation in that 
way of such interest will be corrected when¬ 
ever the matter is presented so that the 
judiciary can act upon it’.” 

Here again is announced the principle that only 
for fraud or false testimony can the power of the 
Secretary he exerted. None is alleged by the re¬ 
spondent nor admitted by the relator in this case, 
and for that reason is the action of the Secretary 
in attempting to deprive Bowlegs of his rights by 
placing opposite his name the notation in question, 
the more arbitrary and unwarranted. Such act 
comes clearly within that class of unwarranted ex¬ 
ertion of power which “Will be corrected whenever 
the matter is presented so that the judiciary can act 

upon it.” 

In making the initial enrollment of relator, the 
commission necessarily made a finding of fact that 
relator was living on March 4, 1905. The commis¬ 
sion was a judicial body in making these rolls and 
its findings could not he disturbed, save for fraud. 
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‘‘The Commission to the Five Civilized 
Tribes which made the enrollment of their cit¬ 
izens and freedmen was a quasi judicial tribunal 

empowered to determine who should be enrolled. 

# # #»> 

* 

—Malone v. Alder dice, 

212 Fed. 668-670, C. C. A. 

citing: 

Kimberlin v. Commission, 

104 Fed. 653-662, C. C. A. 

* * * ‘ ‘ the commission having found that Pearlie 
Jacobs was a living member of the tribe on 
April 1, 1899, * * * third parties dealing with 
the title had a right to rely upon the correct¬ 
ness of such finding. ” 

— U. S. v. Jacobs , 

195 Fed. 707-710, C. C. A. 

The cases herein cited bearing on the question 
of the power of the Secretary with reference to the 
rolls all involve action taken by him prior to March 
4, 1907. How carefully the rights of members of 
the various tribes have been guarded by the courts 
will be seen from an examination of the opinion in 
each case. If any reason existed for the exercise 
of this degree of care prior to March 4th, how much 
greater the reason for exercising it after that date, 
when the rolls were finally completed and no per¬ 
son could be added to them. The only purpose of 
fixing the time after which the Secretary should be 
without jurisdiction to add any name to the rolls 
was to finally close them. So long as any vestige 





of power remained in him with reference to them 
they were not and could not be finally closed and at 
no time would there be any complete and authentic 
list of names which could be used as a guide in dis¬ 
tributing the tribal property. The history of leg¬ 
islation relating to the Five Civilized Tribes indi¬ 
cates clearly that Congress at all times had in mind 
the speedy and early conclusion of their affairs. 
How could that be brought about in any other way 
except to arbitrarily fix a time beyond which no fur¬ 
ther action could be taken by the officer in charge 
of that work with reference to determining who 
should be entitled to participate? That this was the 
purpose of the act fixing March 4th as the final date 
and that no other purpose was intended to be served 
by it seems clear, in view of the history of this work 
and the legislation applying to it. In the same year 
that this date was fixed Congress by Act of June 21, 
1906, Public No. 258, provided that 

“The Secretary of the Interior shall upon 
completion of the approved rolls, have pre¬ 
pared and printed in a peTmanent record book 
such rolls of the Five Civilized Tribes and that 
one copv of such record book shall be deposited 
in the office of the recorder in each ot the re¬ 
cording districts for public inspection. 

Such permanent record book was printed and 
deposited as directed by law. The public relies upon 
these rolls and they are the basis of every land title 
in Eastern Oklahoma. 
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The Circuit Court of Appeals of the Eighth 
Circuit in the case of Martin v. U. S., reported in 
168 Fed. 205, said: 

4 ‘ The roll was a public document deposited 
in a public office. It had been made under the 
authority of a public law for the benefit of the 
Creek Indians and their successors in interest. 
It was a link in the chain of the title of each 
allottee to his allotment.” 

In the face of that fact and of the law shall 
it be said that at any time any person appears be¬ 
fore the Secretary and makes affidavit that a cer¬ 
tain person is not entitled to enrollment, he shall at 
any time that may suit his convenience, strike that 
name from the roll? Will anyone seriously contend 
that such an arbitrary power exists in the Secre¬ 
tary? If such power does exist, what may he not do? 

This whole question resolves itself into this 
proposition: If since March 4, 1907, the Secretary 
has power to strike a name from the roll he has no 
corresponding power to add it to the roll if he should 
subsequently determine that he had made an error 
in so striking. He therefore may by an exercise of 
arbitrary power virtually destroy the rolls if he 
chooses to do so; his power in this regard is subject 
only to the limitation of his judgment and discre¬ 
tion. To undo his work a resort to the courts would 
be necessary in each instance. There are 101,000 
names on the rolls of the Five Civilized Tribes. The 
praparation of those rolls was a work of years and 
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involved the expenditure of thousands of dollars. 
The title to all the land in the eastern half of Okla¬ 
homa depends upon them. Does the welfare and 
destiny of a whole race of people and a population 
of a million or more white residents depend upon 
so slender a thread! We can not contemplate such 
a conclusion seriously. 

The right to destroy should carry with it the 
corresponding right to restore. The one is the com¬ 
plement of the other. Without such corresponding 
right the recipient of the power to destroy is vested 
with a dangerous prerogative indeed. 

The respondent replying to the bill of the re¬ 
lator states that some time after July 30, 1907, 
David Bowlegs made application to the Secretary 
for the restoration of his name to the rolls, that testi¬ 
mony has been taken on said application and the 
matter is now pending before the Secretary for con¬ 
sideration, undisposed of. 

This is admitted by relator. In fact this ap¬ 
plication was made more than a year before this 
action was brought. There is no indication that it 
will be determined in another year. It is a matter 
of no consequence, however, whether it is ever de¬ 
termined. Under the law there are three things the 
Secretary may do with this application. He may do 
nothing with it, which he has thus far. He may de¬ 
cide that Bowlegs is not entitled to enrollment, or 
he may decide that he is and that the so-called can- 
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cellation of his name was erroneously made. If he 
arrives at the latter conclusion he must at the same 
time advise the applicant that he can afford him 
no relief, that he can not restore his name to the 
rolls, because the Act of April 26, 1906, specifically 
provides that after March 4th, 1907, no name can 
be added to the roll. In any event, therefore, the 
applicant must ultimately go to the courts to es¬ 
tablish his rights if the action of the Secretary was 
lawful in striking his name from the roll. The most 
the Secretary could do would be to express regret 
that the mistake had occurred. 

Furthermore, if there is any force in the con¬ 
tention of the respondent that patent should not 
issue in this case until action has been taken on this 
application, then it follows that by attempting to 
secure relief from the Secretary the applicant is in 
a worse position than he would have been had he 
made no such attempt. It will be readily seen that 
this places the applicant in a very uncertain posi¬ 
tion. If he seeks relief from the Secretary he jeop¬ 
ardizes his rights. If he does not seek such relief 
no relief will ever be granted him from that source. 
If in the meantime the Secretary withholds action 
for a few years after relief is sought no remedy ex¬ 
ists although the resulting damage be irreparable. 
Relator admits that the application which respon¬ 
dent pleads was ill-advised and should not have been 
made for the simple reason that nothing can by any 
possibility be determined by it, and no relief can be 
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liad from the Secretary in the matter. We submit, 
however, that because of it and because of the in¬ 
action of the Secretary with respect to it he should 
not plead it as a bar to the relief which the relator 
here seeks. Such a course presents the anomalous 
situation of a litigant being deprived of his rights 
because of his diligence. If such a rule is to prevail 
the Secretary, by mere failure to pass on the ap¬ 
plication, might forever deprive this allottee of his 
rights. It is no answer to this to say that he might 
be compelled by mandamus to act. It is a well rec¬ 
ognized rule of law that as to matters of discretion 
mandamus will not lie, and there can be no greater 
discretion reposed in an officer than the matter of 
determining whether or not an applicant is entitled 
to enrollment. 

In conclusion we submit that on the approval 
of the enrollment of David Bowlegs his status as a 
member of the Creek tribe became fixed; that the 
rolls having been finally closed on March 4, 1907, 
the Secretary thereafter had no jurisdiction to take 
any action with reference thereto; and that his at¬ 
tempted cancellation of the name of Bowlegs from 
the roll on July 30, 1907, was a void act and did not 
operate to change the status of this allottee. 
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Second . 

The attempted allotment and issuance of pat¬ 
ents in the name of one who was not living on April 
1, 1899, and the failure to deliver the same did not 
divest the Creek Nation of the title to the lands in 
controversy, and said lands were on the 17th day 
of June, 1913, and at all times prior thereto, a part 
and parcel of the public domain of the Creek Nation, 
subject to allotment. 

It is alleged by the petition, and admitted and 
re-alleged by the response, that an attempt was made 
by the Commission to the Five Civilized Tribes at 
one time to set aside the lands in controversy here¬ 
in as the allotment of one Barney Thlocco. By ref¬ 
erence to the provisions of section 28 of the Act of 
March 1, 1901, supra , it will be observed that no one 
could be a qualified allottee and entitled to enroll¬ 
ment as an original member of the Creek Nation who 
was not living on April 1, 1899. It is alleged in the 
petition and admitted by the response that Thlocco 
died prior to April 1, 1899, and was not entitled to 
enrollment nor lands. It is further admitted that 
the name of Thlocco was stricken from the rolls by 
the Secretary of the Interior on December 13, 1906, 
which date was before the completion of said rolls, 
•and while the Secretary still had jurisdiction in the 
premises. Prior thereto, however, and on March 11, 
1903, the Commission to the Five Civilized Tribes 
had arbitrarily set aside the lands in controversy as 
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the allotment of Thlocco, and on April 3, 1903, pat¬ 
ents were issued and approved by the Secretary of 
the Interior, and recorded in the office of the Com¬ 
mission to the Five Civilized Tribes at Muskogee. 
These patents, and the allotment certificates which 
preceded them, were never delivered, but are now 
and have been ever since the date of their issuance 
in the hands of the Secretary of the Interior. 

The action of the officers of the Government in 
enrolling Barney Thlocco and issuing and recording 
the patents as aforesaid was wholly void and with¬ 
out authority of law. The officers of the Govern¬ 
ment were limited in their action in that behalf to 
only such citizens as were living on April 1, 1899. 
Barney Thlocco having died prior to April 1, 1899, 
was a myth and the patents issued in his name were 
issued to a fictitious person. There was no divesti¬ 
ture of title from the Creek Nation and the Govern¬ 
ment, because there was no person to receive the 
grant. The action of the Secretary in the issuance 
of the patents was tantamount to a declaration on 
his part that the Government conveyed the lands to 
no one. The patents were absolutely void. 

No title can be acquired to public lands where 
the same is acquired contrary to law. 

4 

‘‘ No title can be held valid which has been 
acquired against law; and such is the character 
of the defendant’s title so far as it trenches on 
the plaintiff’s. It has been argued that the first 
patent appropriates the land and extinguishes 
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all prior claims of inferior dignity, but this view 
is not sustainable. The issuing of a patent is 
a ministerial act which must be performed ac¬ 
cording to law. * * * It is true a patent possesses 
the highest verity. It cannot be contradicted 
or explained by parole, but if it has been fraud¬ 
ulently obtained or issued against law it is 
void.” 

—Stoddard v. Chambers, 

2 How. 284-318. 

The recent case of Iowa Land & Trust Company 
v. United States, by the Circuit Court of Appeals o. 
the Eighth Circuit, 217 Fed. 11, was a case involving 
facts substantially the same as the case at bar. 
Chester Hawkins died May 27,1898, leaving a father 
and mother. In 1904 Chester Hawkins was enrolled 
as living and entitled to enrollment, on April 1,1899. 
The enrollment was effected by the Commission, and 
a subsequent allotment of lands was made. Patents 
were issued, approved by the Secretary of the In¬ 
terior, and recorded in the office of the Commission 
to the Five Civilized Tribes. The father and mother 
subsequently conveyed the land, and from their 
grantee the land passed into the hands of other par¬ 
ties. The court said: 

“ Chester Hawkins having died before 
April 1, 1899, must be considered as having had 
no existence so far as being a citizen of the 
Creek Nation entitled to an allotment of land 
under any law of Congress. The patents is¬ 
sued by the Creek Nation ran to a person not 
in being, and, therefore, conveyed no title what- 
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ever. There being no ancestor entitled to an 
allotment of land, there was no land to which 
the heirs of Chester Hawkins were entitled. As 
we understand the Creek Agreement, in cases 
where the ancestor dies before allotment but af¬ 
ter enrollment, the lands were to be conveyed 
directly to the heirs; therefore, there was no 
pretense in this case that the heirs were seeking 
an allotment as representatives of a deceased 
ancestor. There can be no question but that 
the patents are void. The only question is as 
to whether a case is presented where under any 
circumstances an innocent purchaser of the land 
can be protected. If no title passed from the 
Creek Nation, then the vendees of James and 
Ella Hawkins obtained no title, nor did the les¬ 
sees of the Iowa Land & Trust Company. 

“We do not see how there can be any 
escape from this conclusion. The equitable doc¬ 
trine of a bona fide purchaser without notice 
does not apply where there is a total absence 
of title in the vendor. Good faith of a pur¬ 
chaser cannot create a title where none exists. 
(Citing cases.) 

4 ‘We are of the opinion that as Chester 
Hawkins never had any existence so far as be¬ 
ing entitled to an allotment of land is concerned, 
and having died before April 1, 1899, he was, 
so far as being an applicant for a patent to the 
lands in controversy, a myth, and that the lan¬ 
guage used by the Supreme Court in Moffatt 
v. United States, 112 IT. S. 31, is pertinent.’’ 

See also: 

Moffatt v. United States, 

112 IT. S. 24; 

United States v. McLeod, 

174 Fed. 508; 
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Ball v. Bussell, 

110 U. S. 503; 

Galloway v. Finley, 

. 12 Pet. 264; 

Goat v. Galloway, 

6 Pet. 26i; 

McCracken v. Beall, 

3 Marsh. 210; 

McDonald Heirs v. Smalley, 

6 Pet. 261; 

Davenport v. Lamb, 

13 Wall. 427; 

United States v. LaBoque, 

198 Fed. 615. 

It further appears in this case that the patents 
and the allotment certificates were never delivered 
by the officers of the Government, and it is sub¬ 
mitted that by reason thereof another element requi¬ 
site to the conveyance of any estate in lands is 
wanting. These patents are still in the hands of the 
Secretary of the Interior. It is respectfully sub¬ 
mitted that an acceptance of the patents by the al¬ 
lottee was made a necessary ingredient by statutory 
requirement. In this respect the situation differs 
from the recordation of patents by the public land 
department. The provision of law in that behalf is 
contained in section 23 of the Original Creek Agree¬ 
ment, to-wit, the Act of March 1, 1901 (31 Stat. L. 
861), and is as follows: 

“The Principal Chief shall in like manner 
and with like effect execute and deliver to prop- 
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er parties deeds of conveyance in all other cases 

herein provided for. 

******* 

“All conveyances shall be approved by the 
Secretary of the Interior, which shall serve as 
a relinquishment to the grantee of all the right, 
title and interest of the United States in and 
to the lands embraced in his deed. 

“Any allottee accepting such deed shall be 
deemed to assent to the allotment and convey¬ 
ance of all the lands of the tribe as provided 
herein, and as a relinquishment of all his right, 
title and interest in and to the same, except in 
the proceeds of lands reserved from allotment. 

“The acceptance of deeds of minors and 
incompetents by persons authorized to select 
their allotments for them shall be deemed suf¬ 
ficient to bind such minors and incompetents to 
the allotment and conveyance of all other lands 
of the tribe as provided herein.’' 

The Secretarv of the Interior, in Creek Case 
No. 730, Major v. Thompson , reported at page 193 
of the 11th Annual Report of the Commission to the 
Five Civilized Tribes for the year 1904, in constru¬ 
ing this section 23, used the following language: 

“By section 23 of the Act of March 1, 1901 
(31 Stat. 861, 868), the acceptance of the tribal 
deed is given the effect of the allottee’s ‘assent 
to the allotment and conveyance of all the lands 
of the tribe as provided herein, and as a re¬ 
linquishment of all his right, title and interest 
in and to the same, except in the proceeds of 
lands reserved from allotment.’ 

“The acceptance of the deed has the effect 
of the execution and delivery of a deed of re- 
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lease of the allottee’s interest in the other com¬ 
munal lands allotted to others of the tribe, like 
the voluntary deed in partition of one of sev¬ 
eral common owners. This makes acceptance 
of the deed a part of the transaction of parti¬ 
tion or allotment of the communal property in 
severalty to the individual members of the com¬ 
munal owners. Such deed is, therefore, not the 
equivalent of a patent by the United States to 
public lands. The individual entryman has no 
interest in the mass of public lands and has 
nothing therein to release. At or before the 
time of the final entry he renders the full con¬ 
sideration for the land he seeks to acquire, and 
his assent to the passing of legal title to him is 
complete at the instant of the final entry. The 
patent when issued relates to that date, though 
issued long afterwards. The issue and record 
of the patent vests legal title, whether it is de¬ 
livered or not (U. S. v. Schurz, 102 U. S. 378), 
but the entry of Indian titles and the effect 
given by the statute to the delivery and accept¬ 
ance of the tribal deed make the doctrine of that 
case clearly inapplicable to allotment deeds.” 

It is a settled rule that the interpretation of an 
ambiguous or uncertain statute by the executive de¬ 
partment charged with its administration is enti¬ 
tled to the highest respect. 

—Logan v. Davis, 

233 U. S. 613, 627. 

The provisions of Section 23, supra, likewise 
obtained in each of the treaties with the others of 
the Five Civilized Tribes. The Supreme Court of 
the United States, in the case of Choate v. Trapp, 
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224 U. S. 665, had under consideration the Choctaw 
and Chickasaw Treaty, and referred to this similar 
provision in the following language: 

“The individual Indian had no title or en¬ 
forceable right in the tribal property, but as one 
of those entitled to occupy the land, he did have 
an equitable interest which Congress recog¬ 
nized, and which it desired to have satisfied and 
extinguished. The Curtis Act was framed with 
a view of having every such claim satisfactorily 
settled, and though it provided for a division of 
the land in severalty, it offered a patent of non- 
taxable land only to those who would relinquish 
their claim in the other property of the tribe 
formerlv held for their common use. For the 
Atoka agreement, after declaring that ‘all land 
allotted should be non-taxable,’ stipulated fur¬ 
ther that each enrolled member of the tribes 
should receive a patent framed in conformity 
with the agreement, and that each Choctaw and 
Chickasaw who accepted such patent should be 
held thereby to assent to the terms of this agree¬ 
ment, and to relinquish all his right in the prop¬ 
erty formerly held in common. 

“There was here then an offer of non- 
taxable land. Acceptance by the party to whom 
the offer was made, with the consequent relin¬ 
quishment of all claim to other land, furnished 
a part of the consideration, if indeed any was 
needed in such case, to support either the grant 
or the exemption. * * * Upon delivery of the 
patent the agreement was executed, and the In¬ 
dian was thereby vested with all the right con¬ 
veyed by the patent, and like a grantee in a 
deed poll or a person accepting the benefit of a 
conveyance bound by its terms, although it was 
not actually signed by him. 
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“As the plaintiffs were offered the allot¬ 
ments on the conditions proposed; as they ac¬ 
cepted the terms and in the relinquishment of 
their claim furnished consideration which was 
sufficient to entitled them to enforce whatever 
rights were conferred, we are brought to a con¬ 
sideration of the question as to what those rights 
were.” 

It will thus be seen that the courts have recog¬ 
nized the interest of the individual Indian in the 
whole tribal property of the tribe, prior to allot¬ 
ment, as being communal. This is the character of 
interest held by the Creek citizen as defined by Judge 
Amidon of the Eighth Circuit Court of Appeals in 
Shulthis v. McDougal , 170 Fed. 529-534. 

We, therefore, submit that not only did the pat¬ 
ents to this land issued by the government to Barney 
Thlocco run to a fictitious person and a myth, but 
we further submit that there was no delivery of the 
instrument, and that the same, both allotment cer¬ 
tificates and patents, are still in the hands of the 
Secretary of the Interior. By reason of these de¬ 
ficiencies, there was no divestiture of title out of the 
Creek Nation. 

It is true the patents in this case were recorded 
in the office of the Commission to the Five Civilized 
Tribes. This public record was made in accordance 
with further terms of Section 23, supra, which were 
as follows: 

“All deeds when so executed and approved 
shall be filed in the office of the Dawes Commis- 
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sion and there recorded without expense to the 
grantee, and such record shall have like effect 
as other public records.” 

There was no provision of law at the time of 
the issuance and recordation of these patents which 
provided that the record of the same should convey 
title from the Creek Nation to the allottee. The 
Secretary of the Interior in Major v. Thompson, 
supra , had held that recordation did not pass title 
as in the case of public lands and therein distin¬ 
guished U. S. v. SchurZy 102 U. S. 378. Such a pro¬ 
vision of law was not passed until the Act of Con¬ 
gress of April 26,1906, became effective. By section 
five of this act the following provision was made: 

“And all patents or deeds to allottees and 
other conveyances affecting the lands of any of 
said tribes shall be recorded in the office of the 
Commissioner to the Five Civilized Tribes, and 
when so recorded shall convey legal title, and 
shall be delivered under the direction of the 
Secretary of the Interior to the party entitled 
to receive the same.” 

The fact that Congress thought it necessary to 
enact Section 5, supra , seems clearly to indicate that 
the former provision of law incorporated in the 
earlier treaty was insufficient to operate as a divest¬ 
iture of title. 

It will be observed from the record in this case 
that the patents issued by the Government to 
Thlocco were recorded in the office of the Commis- 
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sion on April 11, 1903. They were recorded under 
the provisions of Section 23, supra, and not under 
the provisions of Section 5 above quoted. They 
were recorded three years before section five be¬ 
came the law. 

The recording under Section 23 did not serve 
to divest the title, and the passage of Section 5 could 
not relate back to and affect these particular deeds. 

The principles applied by the Circuit Court of 
Appeals of the Eighth Circuit in the Iowa Land & 
Trust Company case, 217 Fed. 11, and from which 
citation has heretofore been made, applied with 
equal force to this question. The allotment and pat¬ 
ents in that case had been made and issued in the 
name of Chester Hawkins, who died before April 1, 
1899, the patents having been issued and recorded 
in 1904. The analogy between the facts in the Haw¬ 
kins case and the so called Thlocco allotment, is 
quite complete. By the provisions of this same Sec¬ 
tion 5 of the Act of April 26, 1906, Congress pro¬ 
vided: 

i ‘That all patents or deeds to allottees in 
any of the Five Civilized Tribes to be hereafter 
issued shall issue in the name of the allottee, 
and if any such allottee shall die before such 
patent or deed becomes effective, the title to the 
lands described therein shall inure to and vest 
in his heirs, and in case any allottee shall die 
after restrictions have been removed, his prop¬ 
erty shall descend to his heirs or his lawful as¬ 
signs, as if the patent or deed had issued to the 
allottee during his life time, and all patents 
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heretofore issued where the allottee died before 
the same became effective shall be given like 
effect ” 

It was urged in the Iowa Land & Trust Com¬ 
pany case that this provision of law overcame 
the objection that the grantee, Chester Hawkins, 
was a myth and a fictitious person, and took 
the situation out of the rule laid down by the Su¬ 
preme Court in the case of Moffatt v. U. S., 112 U. 
S. 24-32. The court, however, said: 

“The language used in Section 5 assumes 
that there is in existence a legal allottee, and 
provides for the contingency of the death of the 
allottee before the patent becomes effective. 
This law provides that if the death of the allot¬ 
tee occurs before the patent becomes effective, 
the lands shall inure to and vest in his heirs. 
Section 32 is to the same effect. It assumes that 
deeds have been issued to a legal allottee who 
has died before the approval of the deed. 
Neither section deals with a case where there 
never was an allottee in existence.” 

The above principle applies with equal force in 
the matter of recordation passing title in the instant 
case. 

Following the principle of law in that case, we 
submit that by the further terms of Section 5, supra, 
which provides that all patents or deeds to allottees 
when recorded in the office of the Commission to the 
Five Civilized Tribes shall convey legal title, has 
reference, if at all, retrospective in its character, 
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to cases where there is or was a legal allottee, and 
had no reference whatsoever to a case where there 
never was an allottee in existence. Barney Thlocco 
never had an existence; that is, he was not living 
on April 1, 1899. 

We, therefore, submit that from the state of the 
record in this case the situation clearly presents 
such a state of facts as amply supports the con¬ 
clusion that the lands in controversy are and were 
a part of the public domain of the Creek Nation 
until the relator sought to impress them by his selec¬ 
tion of the same on June 17, 1913. It is plainly evi¬ 
dent from the admissions of the respondent that all 
of the transactions of the Government relating to 
the attempted allotment of these lands in the name 
of Barney Thlocco were wholly void, and could in 
no wise operate to deny the right of some other qual¬ 
ified member of the tribe from selecting the lands 
as and for his allotment. 

Third. 

The selection of the* lands in controversy by the 
allottee at the office of the Commissioner to the Five 
Civilized Tribes vested in the relator the equitable 
title to said lands. 

The relator, being a duly enrolled member of 
the tribe on the 17th day of June, 1913, made selec¬ 
tion of these same lands as a part of his distribu¬ 
tive share of the public lands of the Creek tribe. 
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He made his selection in the manner provided by 

law, and by the rules and regulations of the Secre- 

% 

tary of the Interior. The selection of the lands in¬ 
itiated his title. Bv this act he consummated all 
that he could do. Further action rested with the 
Secretary, and that action was limited to the issu- 
ance and delivery to him, of patents evidencing title. 

The various Creek treaties and Acts of Con¬ 
gress indicate that the act of selecting the land con¬ 
stituted the initial step toward the allotment. Sec-* 
tion 3 of the Original Treaty, being the Act of March 
1, 1901, supra, provides that the allottee may select 
his allotment so as to include his improvements. 
Section 4 of the same treaty provides that allot¬ 
ments for minors may be selected by the father, 
mother or guardian, and likewise grants to the Com¬ 
mission the right to select for prisoners, convicts 
and aged and infirm persons. Section 5 provides 
that from other lands in his possession the allottee 
may select allotments for himself and his family. 
Section 7 requires that each Indian shall select from 
his allotment forty acres as a homestead. Section 
23 provides that a patent shall be executed and de¬ 
livered to the citizen who has selected or may here¬ 
after select his allotment which is not contested. 
Section 37 provides that a Creek citizen may rent 
his allotment when selected for the term not exceed¬ 
ing one year. Section 38 provides that after any 
citizen has selected his allotment he may dispose of 
any timber thereon. 



The Supplemental Treaty, being the Act of 
June 30, 1902 (32 Stat. L. 500), provides for curing 
erroneous selections made by citizens, and Section 
19 of the same treaty provides that after the citizen 
has made his selection the Secretary shall place such 
selector in possession of his allotment. 

The Commission to the Five Civilized Tribes, 
charged with the duty of allotting the lands of the 
Creek Nation under the direction of the Secretary 
of the Interior, uniformly recognized the selection 
of lands in making such allotments. Evidence of 
this fact is preserved in the various annual reports 
made by said Commission to the Secretary of the 
Intel ior, and for authority in citing such reports the 
court is referred to the opinion of the Supreme 
Court of the United States in the case of Goat v. 
United States, 224 U. S. 458, and Choate v. Trapp, 
224 U. S. 665. In the report for the year 1899, at 
page 19, the following language is used: 

“Upon the establishment of a land office at 
Muskogee, however, it became evident to them 
(the Creeks) that unless they appeared for en¬ 
rollment they would not be permitted to select 
their lands, and they have since been presenting 
themselves for enrollment.’’ 

Proceeding then further to describe the process 
of enrollment and selection, the Commission further 
says: 

“ When enrolled, the certificate of enroll¬ 
ment is presented by the applicant to an experi¬ 
enced land clerk, who locates the land desired 



and furnishes the applicant with a small dia¬ 
gram bearing the proper description and show¬ 
ing the subdivision claimed. * * * If the Com¬ 
mission finds the applicant entitled to the selec¬ 
tion, the application is passed to a draftsman 
who makes the proper entry on the township 
diagram, of which the Commission has one for 
each township in the Creek Nation. When noted 
on the diagram, the selection is recorded in writ¬ 
ing in the tract book and a certificate of allot¬ 
ment is issued to the applicant. * * * Up to and 
including June 30, 1899, 3800 selections were 
filed on in the Creek Nation.” 

And again in the report of the Commission for 
the year 1900, at page 31, the Commission says: 

“Up to and including June 30, 1900, there 
have been 10,000 selections filed in the Creek 
Nation, amounting approximately to two-thirds 
of the total number of citizens, and covering the 
most thickly settled and improved lands of the 
Nation.” 

In the report of the Commission for the year 
1901, pages 30 and 31, the Commission further says: 

“Since the opening of the Creek allotment 
office in April, 1899,10617 persons have appear¬ 
ed before the Commission and made application 
to select allotments. Of this number 9557 have 
received a preliminary allotment of 160 acres, 
and 1060 have made partial selections. * * * Un¬ 
usual activity in the matter of selecting allot¬ 
ments was displayed during the month of June, 
when the discovery of oil was made near the 
town of Red Fork in the Creek Nation.” 
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And again in the report of the Commission for 
the year 1902, at page 39, the Commission says: 

“A total of 13144 complete allotments of 
160 acres each have been made. 1331 of these 
were arbitrary allotments made by the Com¬ 
mission, for those who persistently refused or 
neglected to act for themselves , and the re¬ 
mainder were selected bv the allottees or their 
recognized representatives. ’’ 

In the report of the Commission for the year 
1903, at pages 37 and 38, the Commission says: 

“During the fiscal year ending June 30, 
1903, 3449 allotments have been made to Creek 
citizens. Of this number 2268 were selected by 
the allottees in person or by their accredited 
representatives; 329 were made to the heirs of 
deceased persons; and 852 were arbitrary allot¬ 
ments made by the Commission. * * * In many 
instances the arbitrary allotment of land has in 
fact been designated by the allottees and allotted 
by the Commission upon their written request, 
when such course was shown to subserve the 
best interests of all concerned, and the Commis¬ 
sion was satisfied that the person making such 
request was really unable for various causes to 
appear at the land office and make personal ap¬ 
plication for their allotments. Applications for 
allotments were received at the office which the 
Commission maintained at Okmulgee during the 
session of the Creek National Council in July, 
1902, and in that way many were reached who 
had not appeared at the land office to select their 
allotments.* 9 
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From the foregoing it will appear that from the 
very inception of the allotment work the right of a 
citizen to select land in allotment has been recog¬ 
nized and upheld. Only in cases where the citizen 
has failed or neglected to perform the act of selec¬ 
tion for himself has the Commission assumed to act 
for him by making an arbitrary allotment. Even in 
those cases the Commission is careful to state that 
many of those arbitrary allotments are in fact made 
upon the written request of the citizen and in con- 

formitv with his wish. 

• 

The regulations promulgated by the Secretary 
of the Interior under date of October 7, 1898, and 
as amended by order of April 7, 1899, and as appear 
from the report of the Commission for the year 
1899, at pages 81 and 82, specifically provide that 
the citizen shall appear in person at the proper land 
office and make application for his allotment. We 
submit that this interpretation by the Secretary of 
the Interior is entitled to great weight in determin¬ 
ing the rights that accrued to the relator in this case 
by virtue of his selection. It is plainly evident that 
the relator in selecting the lands involved herein 
simply followed the regulations previously promul¬ 
gated bv the Secretarv of the Interior. 

* 

By the express terms of Section 7 of the Act of 
May 27, 1908, (35 Stat. L. 312), the following pro¬ 
vision is made: 

‘ 1 That no contest shall be instituted after 
sixty days after the date of the selection of any 
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allotment hereinafter made, nor after ninety 
days from the approval of this act, in case of 
selections made prior thereto, by or for any al¬ 
lottee of the Five Civilized Tribes, and as early 
thereafter as practicable deeds and patents shall 
issue therefor.” 

By this provision the intermediary allotment 
certificate as provided in the earlier acts was elimi¬ 
nated. The next step after the selection was the is¬ 
suance of the deed or patent. 

It will be observed from the record that the 
selection of this land was made bv the relator on 
June 17, 1913; that the sixty days allowed for con¬ 
test expired August 16, 1913; that the Secretary has 
declined and refused to issue patents; and we sub¬ 
mit that the term “as soon as practicable there¬ 
after” has expired, and that the relator is entitled 
to his patents for this land. 

As to the force and effect of the Act of selecting 
lands, the Circuit Court of Appeals of the Eighth 
Circuit, in Thomason v. Wellman, 206 Fed. 896, held 
that the inception of the allottee’s title was as of 
the date of selection. The court said: 

“It is admitted that Sallie Duncan was en¬ 
titled to select the. land that she designated as 
her surplus allotment, and it must also be con¬ 
sidered that she did all that the law required 
of her to entitle her to receive a patent for the 
land. # * * 

‘ i As there was in fact no contest made dur¬ 
ing the period of nine months allowed by law 



4 
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against the selection of Sallie Duncan, it must 
be held that by her formal selection on Septem¬ 
ber 19 , 1904 , her right to a patent for the land 
became vested, and that she had an equitable 
interest in the land which she could properly 
convey to Miller, and having subsequently re¬ 
ceived a patent for the land, her conveyance to 
Miller became entirely valid. The execution 
and delivery of the patent after the right to it 
is complete are the mere ministerial acts of the 
officer charged, with that duty. When the right 
to a patent once became vested in a settler under 
the law, it urns equivalent so far as the Govern¬ 
ment teas concerned to a patent actually is¬ 
sued.” 


As stated by the Circuit Court of Appeals of 
the Eighth Circuit in Henry Gas Company v. United 
States, 191 Fed. 130: 

“It is true that the Secretary of the In¬ 
terior may prescribe reasonable rules and reg¬ 
ulations not inconsistent with or contradictory 
to the law of Congress under which allotments 
shall be made; but this does not authorize him 
to withhold an allotment altogether from one 
shown bv the rolls to be entitled thereto. * * * 
An enrollment within the time required and as 
of the date fixed determines the right of the cit¬ 
izen to an allotment, and the failure beyond a 
reasonable time after its approval by the Sec¬ 
retary of the Interior to make the allotment and 
issue the proper evidences thereof cannot oper¬ 
ate to deprive him of his right thereto or to par¬ 
ticipate in the distribution of the tribal prop¬ 
erty. * 9 


) 
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It has been repeatedly held that reservees under 
a treaty take by the treaty and not by patent from 
the Government, and that the title is complete when 
the location is made. See: 

Oliver v. Forbes, 

17 Kans. 113; 

Smith v. Bonifer, 

132 Fed. 889; 

Best v. Polk, 

18 Wall. 112; 

United States v. Brooks, 

10 How. 442. 

The failure of the Government agent to do his 
duty when an Indian complies with the requirements 
of the treaty by making his location, or applying for 
registration, does not deprive the Indian of his right 
to the land selected. See: 

Bowland v. Ladiga, 

21 Ala. 9; 

Lane v. Keirn , 

52 Miss. 341. 

The failure to issue a patent is neither conclu¬ 
sive nor presumptive evidence that the allottee pos¬ 
sesses no rights in the land. It is our contention 
that the allottee, David Bowlegs, became vested im¬ 
mediately with the equitable title upon the selection 
of his allotment, and that the issuance of the patents 
to him by the Secretary constitutes simply a minis¬ 
terial act. 

In the case of Best v. Polk, 18 Wall. 112, the Su¬ 
preme Court of the United States used the following 
language: 
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“The treaty granted the land, but the loca¬ 
tion had to be fixed before the grant could be¬ 
come operative. After this was done the estate 
became vested and the right to deed perfected, 
so much so as if the grant had been directly 
granted to the reservee. * * * The grant in this 
case was complete when the location was made. 
The location is in itself evidence that the direc¬ 
tions of the treaty on the subject are observed, 
and it cannot be presumed that the officers in 
power to make the location violated their au¬ 
thority. ’* 

In the case of Wray v. Doe, 10 Sm. & M. 452 
(Miss.), the court had under consideration the sixth 
section of the Chickasaw Treaty, which provides 
that 

“Reservations of a section each shall be 
granted to persons, male and female, not being 
heads of families, who are of the age of twenty- 
one years or upwards, a list of whom, within a 
reasonable time, shall be made out by the seven 
persons hereinbefore mentioned and filed with 
the agent, upon whose certificate of its believed 
accuracy the register and the receiver shall 
cause said reservations to be located upon lands 
fit for cultivation, but not to interfere with the 
settlement rights of others. ” 

The court in that case held that immediately 
upon the selection, the treaty operated as an abso¬ 
lute grant of land described, without the issuance 
of patents, and the Supreme Court of Mississippi 
again confirms this holding in Lane v. Keirn, 52 
Miss. 341. 


% 
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The Supreme Court of the State of Oklahoma, 
in the case of Books v. Kennard, 28 Okla. 457, 114 
Pac. 744, laid down the rule that the selection of the 
land was the inception and beginning of the title to 
lands in the Creek Nation. See also to the same ef¬ 
fect: 

Godfrey v. Iowa Land & Trust Co., 

21 Okla. 293, 

95 Pac. 792, 

which opinion' is cited and approved by Mr. Justice 
Hughes in Goat v. United States, 224 U. S. 458. 

We submit, however, that section 7 of the Act 
of May 27, 1908, definitely states this proposition 
without further argument. 

Power of the Secretarv with reference to the 
allotment of lands is limited to the settlement of 
controversies arising between citizens and claim¬ 
ants for the same land. Provision is made in each 
of the treaties for the institution of contest and in 
the initial treaties the time limit was nine months. 
This time was shortened and definitely fixed by Sec¬ 
tion 7 of the Act of May 27, 1908, to sixty days. No 
contest was instituted against Bowlegs for these 
lands. No person is disputing his claim of these 
lands as and for his allotment. The sixty days hav¬ 
ing expired, the power of the Secretary in that be¬ 
half ceased. There yet remains to the Secretary, the 
sole ministerial duty of issuing the patents to the re¬ 
lator. 
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Fourth . 

After the contest period has expired, all discre¬ 
tion of the Secretary in the premises ceased and de¬ 
termined, and it became his duty thereafter as soon 
as practicable to cause patents to be issued and 
delivered to relator, and such duty was purely 
ministerial. 

The relator, by his selection of the lands in due 
form, consummated all that was required of him 
under the law to entitle him to patents. There was 
nothing more that he could do to invest himself with 
the equitable title. The power of the Secretary af¬ 
ter selection, as we have shown, was limited to the 
settlement of such contests as might have arisen 
with reference to the land. There was no contest 
instituted in this case, and the sixty-day contest pe¬ 
riod expired on August 16, 1913. The provisions of 
section 7 of the Act of May 27, 1908, supra, pro¬ 
vided that deeds and patents should be issued there¬ 
after "as soon as practicable.’* Something over a 
year had expired after the contest period had closed 
in this case, and no deeds or patents had been issued 
by the Secretary. On November 9, 1914, demand in 
writing was made upon the Secretary for the issu¬ 
ance of the patents, and this demand has been ig¬ 
nored. We submit that no such delay in the issu¬ 
ance of patents is contemplated by section 7, supra. 
As said by the Circuit Court of Appeals for the 







Eighth Circuit in Henry Gas Company v. United 
States, 191 Fed. 130-139: 

“The enrollment within the time required 
and as of the date fixed determines the right of 
the citizen to an allotment, and the failure be¬ 
yond a reasonable time after its approval by 
the Secretary of the Interior to make the allot¬ 
ment and issue the proper evidences thereof 
cannot operate to deprive him of his right there¬ 
to or to participate in the distribution of the 
tribal property/’ 

And again, in Thomason v. Wellman, 206 Fed. 
896, the same court said : 

“The execution and delivery of the patent 
after the right to it is complete are the mere 
ministerial acts of the officer charged with that 
duty. When the right to a patent once became 
vested in a settler under the law, it was equiv¬ 
alent so far as the Government was concerned 
to a patent actually issued / 9 

And this court, in the case of West v. Hitchcock, 
19 App. (D. C.) 333, said: 

“To grant a patent for lands or for an in¬ 
vention is a quasi-judicial function of the high¬ 
est nature, which has been committed by Con¬ 
gress to the executive officers of the Govern¬ 
ment; and the granting or refusal of such a 
patent ordinarily cannot be questioned in the 
courts. But when all the proper prerequisites 
have been complied with, and all the preliminary 
steps have been taken whereby a party has in 
law become entitled to a patent, and nothing re¬ 
mains to be done but to issue the patent, it is 






well settled that such patent may not then ar¬ 
bitrarily and without just cause be withheld, and 
that its execution and delivery may be enforced 
by the writ of mandamus, citing Butterworth v. 
Hoe, 112 U. S. 50; U. S. v. Schurz, 102 U. S. 378; 
Dunlap v. Black, 128 U. S. 40. It has been well 
said that under our representative system of 
government there is no place for the exercise 
of arbitrary power. * * * The only ground what¬ 
ever of objection set up to the writ is that the 
case is one involving the exercise of judgment 
and discretion on the part of the Secretary. But 
the plain answer to this argument is that the 
judgment and discretion have been exercised, 
and that the only thing which now remains to 
be done is the final expression of that judgment, 
as in the case of Butterworth v. Hoe, supra, by 
the execution and delivery of a certificate of ap¬ 
proval, which, in contemplation of law, is a 
purely ministerial duty. ’ ’ 

In Barney v. Dolph , 97 IT. S. 397, the court said: 

‘‘When the right to a patent once became 
vested in a settler under the law, it was equiv¬ 
alent, so far as the Government was concerned, 
to a patent actually issued. We so decided in 
Stark v. Starr, 73 U. S. Thq execution and 
delivery of the patent after the right to it is 
complete are the mere ministerial acts of the of¬ 
ficer charged with that duty. An authorized 
sale by a settler, therefore, after his right to a 
patent had been fully secured was, as to the 
Government, a transfer of the ownership of the 
land.” 

See also: 

Frasher v. O f Connor, 

115 U. S. 315. i 
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The Supreme Court in another mandamus pro¬ 
ceeding affecting the duty of the Secretary in the 
matter of the issuance of patents, said: 


“ Whenever in pursuance of the legislation 
of Congress rights have become vested, it be¬ 
comes the duty of the courts to see that those 
rights are not disturbed by any action of an ex¬ 
ecutive officer, even the Secretarv of the In- 
terior, the head of a department. However 
laudable may be the motives of the Secretary, 
he, as all others, is bound by the provisions of 
Congressional legislation. It must be borne in 
mind that this allotment provided by Congress 
contemplated a distribution among the Choctaw 
and Chickasaw Indians of the lands that be¬ 
longed to them in common. They were the prin¬ 
cipal beneficiaries, and their titles to the lands 
they selected should be protected against the 
efforts of outsiders to secure them. White men 
settling on townsites were not the principal ben¬ 
eficiaries. Congress, it is true, authorized town- 
sites, and the town of Mill Creek was estab¬ 
lished in compliance with the statute. It fur¬ 
ther provided for an enlargement of any town- 
site upon the recommendation of the Commis¬ 
sion to the Five Civilized Tribes. That recom¬ 
mendation was made in respect to the town of 
Mill Creek, but disapproved by the Secretary of 
the Interior. Thereafter the relator selected 
the land in controversy, a tract of forty acres, 
on which were her improvements. Notice was 
given as required, and the time in which 
contest could be made—nine months—elapsed. 
Thereupon, as provided by the statute, the title 
of the allottee to the land selected became fixed 
and absolute, and the chief authorities of the 


v 
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Choctaw and Chickasaw Nations executed to her 
a patent, as required, of the land selected . The 
fact that there may have been persons on the 
land is immaterial. They were given nine months 
to contest the right of the applicant. They failed 
to make contest, and her rights became fixed. 
Thereafter the Secretary of the Interior had 
nothing but the ministerial duty of seeing that 
a patent was duly executed and delivered.” 

—Ballinger v. Frost, 

216 U. S. 240. 

The ministerial character of the act of issuing 
patent can be seen from the following provision in¬ 
serted in the Indian Appropriation Act approved 
February 25, 1903 (32 Stat. L. 854-91): 

“For pay of one clerk to be detailed by 
the Secretary of the Interior to sign under the 
direction of the Secretary in his name and for 
him his approval of all tribal deeds to allottees 
and deeds for town lots made and executed ac¬ 
cording to law, for any of the Five Civilized 
Tribes of Indians in the Indian Territory, 
Twelve Hundred Dollars, to be immediately 
available.” 

The method by which patents or deeds evidenc- 
in 0, title are issued to allottees in the Creek Nation 
is determined by section 23 of the Original Creek 
Agreement, being the Act of March 1, 1901, supra, 
as amended by section 6 of the Act of April 26,1906, 
supra. The portions of section 23 relating thereto 

are as follows: 
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“Immediately after the ratification of this 
agreement by Congress and the tribe, the Sec¬ 
retary of the Interior shall furnish the principal 
chief with blank deeds necessary for all convey¬ 
ances herein provided for, and the principal 
chief shall thereupon proceed to execute in due 
form and deliver to each citizen who has se¬ 
lected or may hereafter select his allotment, 
which is not contested, a deed conveying to him 
all right, title and interest of the Creek Nation 
and of all other citizens in and to the lands em¬ 
braced in his allotment certificate, and such 
other lands as may have been selected by him 
for equalization of his allotment.” 

And section 6 of the Act of April 26, 1906, is as 
follows : 

“That if the principal chief of the Choc¬ 
taw, Cherokee, Creek, or Seminole tribe, or the 
governor of the Chickasaw tribe shall refuse or 
neglect to perform the duties devolving upon 
him, he may be removed from office by the Pres¬ 
ident of the United States, or if any such ex¬ 
ecutive become permanently disabled, the office 
may be declared vacant by the President of the 
United States, who may fill any vacancy arising 
from removal, disability or death of the incum¬ 
bent, by appointment of a citizen by blood of 
the tribe. 

If any such executive shall fail, refuse or 
neglect, for thirty days after notice that any in¬ 
strument is ready for his signature, to appear 
at a place to be designated by the Secretary of 
the Interior and execute the same, such instru¬ 
ment may be approved by the Secretary of the 
Interior without such execution, and when so 
approved and recorded shall convey legal title, 
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and such approval shall be conclusive evidence 
that such executive or chief refused or neglected 
after notice to execute such instrument. 

Provided, That the principal chief of the 
Seminole Nation is hereby authorized to exe¬ 
cute the deeds to allottees in the Seminole Na¬ 
tion prior to the time when the Seminole gov¬ 
ern shall cease to exist.” 

These provisions place the duty clearly upon 
the Secretary of the Interior, and he alone is able to 
require the issuance and approval of such convey¬ 
ances. The issuance of the patent being purely a 
ministerial act, the delav in the issuance and de- 
livery of the same is inexcusable upon the part of 

the Secretarv. 

•* 

Nor can it be said that certain litigation pend¬ 
ing in the District Court of the United States for 
the Eastern District of Oklahoma, arising over the 
attempted allotment of these lands to Barney Thloc- 
co, should operate to deny the relator his rights 
herein. The relator is not a party to that litigation, 
and his rights can in no wise be jeopardized nor em¬ 
barrassed by that litigation. On the other hand, the 
rights, if any, of the alleged heirs of Barney Thlocco, 
and their alleged grantees, who are parties in that 
litigation, will be in no wise embarrassed nor af¬ 
fected by the instant case. 

The Supreme Court of the United States, in the 
case of United States v. Schurz, 102 U. S. 378, deals 
with mandamus generally, and discusses the effect 
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of the issuance of patents when others are making 
claims to the lands, and holds that relator had no 
other remedy and that the patents should issue, af¬ 
ter which all controverted claims may be determined 
by a proper action in a court of equity, if for any 
reason the relator is not entitled to the land. 

And again, the Supreme Court, in Ballinger v. 
Frost, 216 U. S. 240-247, held that the Secretary had 
no power to withhold patents after the contest pe¬ 
riod had expired, even though others should be in 
possession of the land. 


Conclusion. 

We respectfully submit that the response shows 
that the relator is and has been ever since his enroll¬ 
ment a qualified member of the Creek Tribe or Na¬ 
tion of Indians. We insist that the notation made 
opposite his name by the Secretary was made wholly 
without warrant of law; that the response does not 
claim that any fraud or false practices were prac¬ 
ticed upon the Secretary in the matter of his orig- 
inal enrollment; that no error of law was com¬ 
mitted by the Secretary in such enrollment; and it 
is urged that in the absence of such, the Secretary 
was without power, and the courts would be without 
power, in the premises. 

Undoubtedly the lands were a part of the public 
domain of the Creek Nation prior to their selection 
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bv relator, and on the face of the response the writ 
should issue. 

Respectfully submitted, 

John B. Meserve, 

Marshal L. Mott, 

Amasa J. Ward, 

Willard L. Sturdevant, 
James W. McNeill, 

Attorneys for Appellant . 
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to the return, showing why such a writ should not 
issue, was overruled. Standing on the demurrer, 
judgment as aforesaid issued; and the relator ap¬ 
pealed. 

STATEMENT OF FACTS. 

Appellant’s attempt to state the case being not 
only incomplete but argumentative, it appears neces¬ 
sary to give, before proceeding with the argument, a 
summary statement of the facts appearing from this 
record. 

The matters and things which culminated in this 
proceeding covered a period extending from May, 
1901, to November, 1913. The lands which are the 
bone of contention lie north in what was the Creek 
Nation of Indian Territory, now a part of the State 
of Oklahoma. 

The United States Commission to the Five Civilized 
Tribes (Creeks, Cherokees, Choctaws, Chickasaws, 
and Seminoles), commonly styled the Dawes Com¬ 
mission (their functions being subsequently vested in 
the United States Commissioner to the Five Civilized 
Tribes and the Secretary of the Interior), were engaged 
in the making of a citizenship roll of the Creeks and 
allotting their lands in severalty. On May 24, 1901, 
they had enrolled as a citizen by blood one Barney 
Thlocco, and this enrollment was approved by the 
Secretary March 28,1902. (Record, p. 34.) On June 
30, 1902, the lands involved in this suit were set apart 
as the allotment of Thlocco and “ on the 11th day of 
March, 1903, said commission caused the principal 
chief of the Creek Nation to issue patents to said 


Thlocco for said lands, which said patents were ap¬ 
proved by the Secretary of the Interior on April 3, 
1903, and filed for record in the office of the commis¬ 
sion on April 11, 1903, and recorded in book ‘G/ at 
page 508, and book 7, at page 508, ” but manual deliv¬ 
ery of any certificate of allotment or of these patents 
was never made to Barney Thlocco. (Record, p. 4.) 

At no time while the foregoing was being enacted 
did the relator have any right, title, or interest in, or 
claim to, the lands involved nor to any lands of the 
Creek Nations; and assuming him to be the person 
he claims to be, he now asserts no claim except by 
virtue of an act of Congress thereafter passed. 

On April 20, 1905, one Columbia Bowlegs, a freed- 
man citizen of the Creek Nation, appeared before the 
commission and represented that there had been 
born to her November 11, 1902, a son, David Bow¬ 
legs, and that this son was living on the 4th day of 
March, 1905. (Record, p. 17.) 

These statements, if true, entitled said David 
Bowlegs to enrollment as a Creek freedman and to 
allotment as such. “ Induced by the representations 
of the said Columbia Bowlegs and by the applications 
and affidavits offered by her as aforesaid, said com¬ 
mission did place the name of David Bowlegs on the 
roll of new born Creek freedmen opposite No. 796, 
and said enrollment was approved by the Secretary 
of the Interior” February 28, 1907. (Record, p. 18.) 

A few months later, that is, in July, 1907, Columbia 
Bowlegs, upon representations to the United States 
Court for Western District of Indian Territory that 




David Bowlegs had died in the year 1903, procured 
the appointment of an administrator for his estate; 
and she at the same time filed in the Creek land office 
at Muskogee her affidavit and the affidavits of other 
witnesses that David Bowlegs had as a matter of fact 
died in September, 1903. (Record, p. 18.) Where¬ 
upon, “in view of these disclosures thus made, to wit, 
on July 30, 1907, the Secretary of the Interior directed 
that the following notation be placed opposite the 
name of David Bowlegs on the approved roll of new¬ 
born Creek freedmen at roll No. 796: ‘Died prior 
to March 4, 1905; not entitled to allotment.’ ” 
(Record, p. 18.) 

I hereafter the relator in this case, claiming that he 
is the same David Bowlegs who was dealt with in the 
foregoing proceeding, applied to the Secretary for the 
erasure of the notation above recited. Evidence 
upon said application has been taken and “is now 
under consideration in the Department of the Inte¬ 
rior” and is undisposed of. (Record, pp. 18-19.) 

Between the date of the Bowlegs application for 
enrollment in 1905 and the subsequent disclosures 
and proceeding in regard thereto in 1907, the Secre¬ 
tary of the Interior, on December 13, 1906, struck 
the name of Barney Thlocco from the Creek rolls 
upon the ground that he had died prior to April 1, 
1899, and was not therefore lawfully entitled to 
allotment or enrollment. (Record, p. 5.) 

In this situation of affairs the United States insti¬ 
tuted suit against the heirs of Barney Thlocco for the 
cancellation of the patent which the Secretary now 







believes ought never to have been issued; but this 
suit is being actively defended by the heirs who deny 
the fact on which the Secretary predicated his action 
in canceling Barney’s enrollment. (Record, p. 19.) 

But the relator herein, apparently not willing to 
await the outcome of this suit or of his own proceeding 
in the Department whereby he undertook to convince 
the Secretary that the original David Bowlegs, who 
was enrolled on Creek freedmen roll as No. 796, was 
not in fact dead, but that relator was this identical 
person, has taken the following other proceedings. 

June 17, 1913, he made application for allotment 
in following manner and form, as shown by the aver¬ 
ments of his petition and the exhibits (Record, p. 14) 

thereto attached: 

Muskogee, Okla., June 17, 1913 . 

Hon. J. G. Wright, 

Commissioner to the Five 

Civilized Tribes, Muskogee, Okla. 

Sir: As guardian of David Bowlegs, new 
born Creek freedman, roll No. 796, I hereby 
make application for an allotment for said 
minor, and have selected and request that 
there be set apart to said minor the following 
described tract of land, to wit: 

The northwest quarter of section 9, town¬ 
ship 18 north, range 7 east, situate in the 
Creek Nation in what is now Creek County, 
Okla. 

I have understood that this land has been 
advertised for sale as unallotted lands, and I 
hereby request that this land be withdrawn 
from sale and allotted to the said David Bow- 



6 


legs as his allotment as a Creek citizen and 
that the patent issue to said David Bowlegs. 

Very respectfully, 

J. P. Davis, 

Guardian . 

Following this request to be permitted to select 
and have allotted to him the lands involved, attor¬ 
neys for Bowlegs on November 5, 1914, made written 
communication to the Secretary (Record, pp. 14-16), 
wherein it was undertaken to state their case sub¬ 
stantially as in the petition herein, concluding with 
a “request and demand’’ for patent in the following 
language: 

Therefore by virtue of the authority and 
duty of the Secretary, and the rights of said 
David Bowlegs in the premises, said Bowlegs 
does hereby request and demand that the 
said Secretary do cause to be prepared deeds 
and patents to the aforesaid lands to be duly 
executed as provided by law and recorded 
and delivered to him, excepting that part of 
said lands heretofore applied for in the amount 
of ten acres, and relinquished by him as above 
set forth. 


Attorneys for David Bowlegs . 

Seventeen days thereafter, that is to say, on No¬ 
vember 23, 1914, this proceeding was instituted and 
the court was asked to compel the Secretary to 
“forthwith” cause to be executed and delivered to 
relator the coveted deeds or patents. 


ARGUMENT. 


A bare reading of the record in this case would, we 
think, sufficiently indicate to any lawyer that whatever 
was the actual fact with reference to the identity and 
citizenship of the petitioner, and conceding for the 
sake of the argument that the Government will 
ultimately prevail in regard to the allotment of the 
land in question previously made to Barney Thlocco 
and finally establish the correctness of the depart¬ 
ment’s determination that this allotment was a mis¬ 
take, no case is made which would authorize or 
justify any court at this time in laying a peremptory 
command upon the Secretary of the Interior to issue 
patents for the coveted land to the petitioner. 
From the frequency with which analogous questions 
have found their way into this court, and its general 
familiarity with the matters and things brought in 
question, we believe it will readily perceive the sound¬ 
ness of the three following propositions, and that either 
of them is amply sufficient to support the judgment 
of the trial court. We maintain: 

1. That the Secretary of the Interior has 
jurisdiction up to the final conclusion of the 
work of allotment and distribution of lands 
and moneys of the Creek Tribe to strike from 
the rolls any name improvidently, inadvert¬ 
ently, or fraudulently placed thereon and 
which never in fact had any right to appear 
on such rolls. 

( 7 ) 
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2. That the Secretary of the Interior has a 
jurisdiction over the allotment of lands of the 
Creek Nation or Tribe of Indians to the indi¬ 
vidual citizens thereof pursuant to the laws of 
the United States, which is, in all essential 
particulars, similar to his jurisdiction in the 
disposition of the public lands of the United 
States, and that it is not only his right but his 
duty to pass upon and decide all questions of 
law and fact incident to the administration of 
this work in making such allotments, and that 
until his final action in the premises, so that 
there remains nothing for him to do but to 
perform some purely ministerial function, the 
courts will not control or coerce his action nor 
undertake to substitute their judgment for his. 

3. That in the matter of the issuance of 
the writ of mandamus there is always in the 
court to which the application is made a 
sound discretion to refuse and withhold the 
writ, even in cases where a technical right is 
made out by petitioner, if its issuance would 
not promote the substantial ends of justice; 
and that clearly in the situation shown upon 
the record in this case no court will compel 
the Secretary to give patents to relator when 
the question of whether or not both the legal 
and equitable title to the very premises in 
controversy have already passed to third 
parties who are strangers to this proceeding 
is now being litigated in another court and 
jurisdiction. 





The Secretary of the Interior has jurisdiction up to the final con¬ 
clusion of the work of allotment and distribution of lands and 
moneys of the Creek Tribe to strike from the rolls any name 
improvidently, inadvertently, or fraudulently placed thereon and 
which never in fact had any right to appear on such rolls. 

As to his jurisdiction generally there can be no 
dispute. 

The United States Commission to the Five Civ¬ 
ilized Tribes, commonly known as the “ Dawes Com¬ 
mission, n was vested with full jurisdiction to deter¬ 
mine all questions of law and fact touching the 
enrollment and allotment of the citizens of the Five 
Civilized Tribes. 

Kimberlinv. Commission , 104 Fed., 653*. 

Malone v. Alderdice, 212 Fed., 668. 

Munn v. Hazelrigg , 216 Fed., 330. 

By the act of March 3, 1905 (33 Stat., 1048, 1060), 
the Secretary was invested with all the authority 
previously exercised by the Dawes Commission. 

U. S. ex rel. Lowe v. Fisher , 223 U. S., 

95, 107. 

The Secretary had power to strike from the rolls 
names erroneously or fraudulently placed thereon. 

U. S. ex rel. Lowe v. Fisher, supra . 

The power is similar to that exercised in land 

matters. 

Lowe v. Fisher, supra. 

( 9 ) 
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The jurisdiction to correct errors remains until the 
final act has been accomplished—the passing of the 
title. 

Michigan Land and Lumber Co. v. Rust, 
168 U. S., 589. 

Beley v. Napthaly , 169 U. S., 353. 

U. S. ex rel. Knight v. Lane , 228 
U. S., 6. 

The history of this jurisdiction, the conditions out 
of which it grew, and the legislation conferring the 
same, look backward over a period of approximately 
a quarter of a century. We think it w T ill conduce to a 
clearer grasp of the situation as well as facilitate the 
court in its investigation of the matter if we take 
the time to review briefly the salient points in this 
history and legislation which touch the precise propo¬ 
sition here being dealt with. 

The Five Civilized Tribes, as the court judicially 
knows, were prior to the year 1893 dependent sov¬ 
ereignties with practically complete local autonomy. 
By the Indian appropriation bill, approved March 3, 
1893, provision was made for the appointment of a 
commission to treat with these Five Tribes or Na¬ 
tions, which commission came to be known and styled 
as the “Dawes Commission,” for the avowed purpose 
of securing the allotment and division of their tribal 
lands and other properties and the ultimate creation 
of a State of the Union. 

Act of March 3, 1893 , 27 Stat., 645, 646. 




The first report of this commission is a very 
interesting document, particularly pages 15-20, which 
deal with the general situation as they found it and 
the necessity for taking over by the United States of 
the actual administration of affairs to save from utter 
failure the trusts upon which these properties had 
been originally granted and in reality to insure a fair 
and equitable distribution thereof, a necessary pre¬ 
liminary step to which was of course a determination 
of who was rightfully entitled to share therein. 

Senate Document No. 24, Fifty-third 
Congress, third session. 

The report of the following year brings all these 
matters out in still stronger relief. 

Senate Document No. 12, Fifty-fourth 
Congress, first session. 

Congress, therefore, by the Indian appropriation 
bill, approved June 10, 1896 (29 Stat., 339), provided: 

That said commission is further authorized 
and directed to proceed at once to hear and 
determine the application of all persons who 
may apply to them for citizenship in any of 
said nations, and after such hearing they shall 
determine the right of such applicant to be 
so admitted and enrolled: Provided, however, 
That such application shall be made to such 
commissioners within three months after the 
passage of this act. The said commission shall 
decide all such applications within ninety days 
after the same shall be made. That in de¬ 
termining all such applications said commis¬ 
sion shall respect all laws of the several nations 
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or tribes, not inconsistent with the laws of the 
United States, and all treaties with either of 
said nations or tribes, and shall give due force 
and effect to the rolls, usages, and customs of 
each of said nations or tribes: And provided 
further , That the rolls of citizenship of the 
several tribes as now existing are hereby con¬ 
firmed, and any person who shall claim to be 
entitled to be added to said rolls as a citizen 
of either of said tribes and whose right thereto 
has either been denied or not acted upon, or 
any citizen who may within three months from 
and after the passage of this act desire such citi¬ 
zenship, may apply to the legally constituted 
court or committee designated by the several 
tribes for such citizenship, and such court or 
committee shall determine such application 


within thirty days from the date thereof. 


The following year there was incorporated in the 
Indian appropriation bill approved June 7, 1897 (30 
Stat., 62, 84), a continuance of all the authority 
theretofore conferred and an enlargement thereof, 


with the express provision that so far as any names 
previously appearing upon any of the tribal rolls 
were concerned, unless they had by antecedent leg¬ 


islation been absolutely confirmed, they were to be 


stricken from the rolls by the commission. 


By the general act approved June 28, 1898 (30 
Stat., 495, sec. 21), and entitled “An act for the 
protection of the people of the Indian Territory, 
and for other purposes,” and which is commonly 
designated as the “Original Curtis Act,” section 21 







13 


thereof made elaborate provision for the comple¬ 
tion of the tribal roll of each of these several tribes, 
containing unmistakable authority for the elimina¬ 
tion of all persons not properly thereon, and which 
authority, we think, has never yet been repealed. 

All the foregoing was by direct congressional 
sanction without any concurrence or agreement on 
the part of the tribe. In fact the reports of the 
Dawes Commission referred to showed that the tribes 
were disposed to play the part of obstructionists. 
However, by the act which was approved by Con¬ 
gress March 1, 1901, and ratified by the Creek Nation 
May 25, 1901 (31 Stat., 861, sec. 28), commonly 
styled the “Original Creek agreement,” the scheme 
for allotment and distribution was concurred in by 
that tribe and section 28 declared: 

No person, except as herein provided, shall 
be added to the rolls of citizenship of said tribe 
after the date of this agreement, and no person 
whomsoever shall be added to said rolls after 
the ratification of this agreement. 

All citizens who were living on the first day 
of April, eighteen hundred and ninety-nine, 
entitled to be enrolled under section twenty- 
one of the act of Congress approved June 
twenty-eighth, eighteen hundred and ninety- 
eight, entitled “ An act for the protection of 
the people of the Indian Territory, and for 
other purposes,” shall be placed upon the 
rolls to be made by said commission * * *. 
***** 



14 


The rolls so made by said commission, when 
approved by the Secretary of the Interior, shall 
be the final rolls of citizenship of said tribe, 
upon which the allotment of all lands and the 
distribution of all moneys and other property 
of the tribe shall be made and to no other 
persons. 

By supplemental agreement made a little more than 
a year subsequent to the consummation of the original 
treaty, the Congress and the Creek Nation provided 
for the opening of the rolls to let in an additional class 
who by the preceding agreement would not have 
been entitled either to allotment or enrollment. This 
will be found in paragraphs 7, 8, and 9 of the supple¬ 
mental agreement. (32 Stat., 500.) 

The active work of the Commission to the Five 
Civilized Tribes in the field having to a very large 
extent been actually accomplished, all the authority 
and jurisdiction theretofore reposed in and exercised 
by the Commission to the Five Civilized Tribes was 
by specific enactment transferred to the Secretary of 
the Interior in broad and comprehensive language in 
no manner indicating any intention to curtail any of 
the jurisdiction, powers, and authority theretofore 
exercised. The language is as follows (33 Stat., 
1060): 

For the completion of the work heretofore 
required by law to be done by the Commission 
to the Five Civilized Tribes and the provisions 
for investigations herein contained two hun¬ 
dred thousand dollars. Said appropriation to 
be disbursed under the direction of the Secre- 
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tary of the Interior: Provided , That the work 
of completing the unfinished business, if any, 
of the Commission to the Five Civilized Tribes 
shall devolve upon the Secretary of the In¬ 
terior, and that all the powers heretofore 
granted to the said Commission to the Five 
Civilized Tribes are hereby conferred upon the 
said Secretary on and after the first of July, 
nineteen hundred and five. 

It is interesting to note that it was by a subsequent 
provision of this same act of Congress (33 Stat., 1071) 
that the relator here claims or asserts any color of 
right to a share in the distribution of the lands and 
the moneys of the Creek Tribe. Confessedly, at no 
time prior to the enactment of the last cited statute 
was he, conceding his identity with the enrolled 
David Bowlegs, in any manner entitled to either 
enrollment or allotment. 

Various agreements having been consummated 
with the other tribes and the work of enrollment and 
allotment having still further progressed toward 
completion, Congress took a further step in regard 
to citizenship matters by enacting the law of April 
26, 1906 (34 Stat., 137), entitled “ An act to provide 
for the final disposition of the affairs of the Five 
Civilized Tribes in the Indian Territory, and for 
other purposes.” The very opening sentence of this 
act is a declaration “ That after the approval of this 
act no person shall be enrolled as a citizen or freed- 
man of the Choctaw, Chickasaw, Cherokee, Creek, or 
Seminole Tribes of Indians in the Indian Territory, 

87960—15 - 3 
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except as herein otherwise provided.” After speci¬ 
fying various circumstances under which applications 
for additions to the roll might be thereafter consid¬ 
ered, section 2 of the act carried the following: 

Provided, That the rolls of the tribes affected 
by this act shall be fully completed on or before 
the fourth day of March, nineteen hundred and 
seven, and the Secretary of the Interior shall 
have no jurisdiction to approve the enrollment 
of any person after said date. 

Section 5 of this same act contained a further 
provision which is of importance in the disposition 
of this controversy. It prescribed the rule that after 
its passage patents should issue in the name of the 
allottee and made them effectual to carry the title 
to the heirs, notwithstanding the death of the allottee 
previous to the issuance of patent. It also declared 
that all patents theretofore issued should be given 
like effect, and in the following words declared the 
result of the recordation in the office of the Com¬ 
missioner to the Five Civilized Tribes of any patent 
to allotted lands notwithstanding there had been no 
actual manual deliverv thereof: 

* * * all patents or deeds to allottees 
and other conveyances affecting lands of any 
of said tribes shall be recorded in the office 
of the Commissioner to the Five Civilized 
Tribes, and when so recorded shall convey legal 
title, and shall be delivered under the direction 
of the Secretary of the Interior to the party 
entitled to receive the same . 
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The fact that there was no thought nor intention on 
the part of anybody of curtailing the authority of the 
Commission and the Secretary in the matter of elimi¬ 
nating from the rolls any person who was not legally 
entitled to appear thereon is so patent that it is with 
some hesitation we offer any argument in refutation 
of the theory advanced by appellant that the act of 
1906, above quoted, deprived the Secretary of the 
jurisdiction. The justice before whom this case was 
tried in the Supreme Court of the District thought it 
was too plain for argument. From the very begin¬ 
ning of the making of the rolls there was never any 
protest or objection against the exclusion therefrom 
of any person who, confessedly, had no right thereon. 
But as, during the progress of these matters, children 
continued to be born to recognized citizens, and as 
there continued to appear from time to time persons 
who urged that their claims to enrollment had not 
been actually adjudicated, there was an opening of 
the rolls from time to time to let in these late comers. 
The citations above given of the successive acts in this 
regard show in chronological order the manner in 
which this was done. It was this situation, and this 
only, that was in mind and was being dealt with by 
the act of Congress in 1906. Appellant, however, 
maintains (Brief, pp. 16 and 17) that the Supreme 
Court in the Lowe case (223 U. S. 95) has interpreted 
the provision for the completion of the rolls by March 
4, 1907, and that the Secretary of the Interior should 
have no jurisdiction to cancel the enrollment of any 
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person after that date. As the basis for this argu¬ 
ment they quote (pp. 16 and 17, their brief) the fol¬ 
lowing expression from that case: 

We recognize the strength of the considera¬ 
tions urged, but it certainly did not militate 
against the congressional policy of the allot¬ 
ment of lands to retain in the Secretary of the 
Interior the power of revision and correction 
until the final moment when jurisdiction was 
expressly taken from him as provided in sec¬ 
tion 2 of the act of April 26, 1966 (34 Stat. at 
L., 137, ch. 1876)—that is, the 4th day of 
March, 1907. 

M e want to say to the court frankly that the fore¬ 
going expression does lend color to their argument. 
We want to say, however, with equal frankness that 
it is perfectly clear that this expression of the learned 
justice who delivered that opinion was wholly obiter. 
The action taken by the Secretary in that case was 
taken prior to March 4, 1907, so that the provision of 
law referred to could not by any possibility deprive 
him of any jurisdiction he had prior to that date. 
The argument made in that case was that the Secre¬ 
tary’s jurisdiction had ceased because by prior laws 
•provision had been made for the completion of the 
rolls and declaring them “conclusive evidence” of 
the rights of the allottees. The court did not have 
before it any such question as is here presented, and 
we think it is absolutely patent that the only juris¬ 
diction which was “ expressly taken away from the 
Secretary” by the act of 1906, was that which the 
act itself “expressed.” The act says the Secretary 



“shall have no jurisdiction to approve the enrollment 
of any person after that date ” It does not say, nor 
attempt to say, he shall have no jurisdiction to pre¬ 
vent the doing of a wrong. It does not say that if by 
previously undetected fraud or mistake a person who, 
with no right to be on the roll, has by imposition or 
oversight secured the enrollment of his name, the 
Secretary is powerless after March 4, 1907, upon the 
discoveiy of the real facts to prevent the consumma¬ 
tion of such fraudulent or unlawful attempt to secure 
tribal lands and moneys. 

What the act did provide was that the rolls should 
be deemed complete upon that date in the sense that 
thereafter no other name should be added. 

We think it must be assumed that the Secretary 
of the Interior would not, without the plainest evi¬ 
dence that a fraud and wrong had been perpetrated 
and was about to be consummated, eliminate from 
the approved rolls any name regularly appearing 
thereon. But in all cases where the enrollment had 
been fraudulently procured and was the result of 
accident, or by any other means the roll was made to 
carry a name that did not rightfully or lawfully 
belong there, it would have been a strong reversal of 
the previous policy so clearly evinced by Congress to 
say to the Secretary that he must no longer exercise 
this salutary jurisdiction and function. Certainly it 
can not for a moment be contended that the Congress 
had ceased to believe that the Secretary would faith¬ 
fully and intelligently discharge such function. There 
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was ample reason why the rolls should be closed 
against future applicants even though they might 
have some equitable claim to consideration, but 
absolutely no reason and no consideration either 
legal or equitable that would have impelled Congress 
so to restrict the powers of the Secretary with regard 
to persons who had no claims either at law or in 
equity. We are persuaded therefore that the law 
meant exactly what it said—no more and no less— 
and that while it was the plain and express purpose 
of Congress to prevent the addition of others to the 
rolls it did not mean to and has not taken away from 
the Secretary the jurisdiction so long reposed in him 
to eliminate from the tribal rolls the name of any 
claimant who was clearly demonstrated to be on the 
rolls without any legal right. 



II. 



The Secretary of the Interior has a jurisdiction over the allotment 
of lands of the Creek Nation or Tribe of Indians to the individual 
citizens thereof pursuant to the laws of the United States, which 
is, in all essential particulars, similar to his jurisdiction in the 
disposition of the public lands of the United States, and it is not 
only his right but his duty to pass upon and decide all questions 
of law and fact incident to the administration of this work in 
making such allotments, and until his final action in the premises, 
so that there remains nothing for h i m to do but to perform some 
purely ministerial function, the courts will not control or coerce 
Viia action nor undertake to substitute their judgment for his. 

If for any reason this court should differ with us 
as to our position in regard to the first proposition 
discussed, we think this second proposition presents 
a bar to any relief in the form sought by appellant 
in this action. The allotment of land to the indi¬ 
vidual allottees of the Five Civilized Tribes in the 
Indian Territory in all essential particulars is analo¬ 
gous to the disposition of the public lands of the 
United States under the general land laws through 
the Department of the Interior. 

Wallace v. Adams , 143 Fed., 721. 
Lowe v. Fisher , 223 U. S., 107. 

In the first of the above-cited cases the court said: 

The jurisdiction of the commission and of the 
Secretary and the effect of their action in the 
allotment of the lands of the Choctaw and 
Chickasaw Nations are the same in effect as 
the jurisdiction and effect of the action of the 

( 21 ) 
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Land Department of the United States in the 
disposition of the public lands within its 
control. 

In Lowe v. Fisher, the Supreme Court of the United 
States said: 

This revisory and corrective power of the 
Secretary over the allotment of land is similar 
to that exercised by the Land Department 
respecting the entries upon public lands, 
which this court has stated to be to correct and 
annul entries of land which were made upon 
false testimony and without authority of law. 
Cornelius v. Kessel, 128 U. S., 256,461; Haw¬ 
ley v. Diller , 178 U. S., 476,490. 

We have already pointed out by citation of authori¬ 
ties under the first subdivision of this argument that 
this jurisdiction continues in the department until 
title has passed to the claimant, so that the jurisdic¬ 
tion of the courts with regard to the subject matter 
may attach and be exercised. 

Michigan Land & Lumber Co. v. Rust, 
168 U. S., 589. 

Beley v. Napthely , 169 U. S., 353. 

U. S. ex rel. Knight v. Lane, 228 U. S., 6. 

And the jurisdiction of the courts in this regard 
begins precisely at the point where the Secretary’s 
jurisdiction ends. 

Parcher v. Gillen, 26 L. D., 34. 

Put to one side for the time being the fact that 
the very lands to which the petitioner is seeking to 
acquire title have once been allotted in the name of 
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another individual and patents which on their face 
purport to pass title have been issued therefor, and 
treating the lands involved simply as public domain 
of the Creek Nation, to which no individual citizen 
claims or asserts any right or has any color of title, 
.we think it must be clearly manifest to the court 
that David Bowlegs is without any standing to secure 
the laying of a peremptory mandamus upon the Sec¬ 
retary. It is not shown, or even alleged in the peti¬ 
tion, that the Secretary is acting arbitrarily or ca¬ 
priciously. It appears from the averments of the 
return made by the Secretary that the reason for 
withholding action is, among other things, that he has 
before him the highest sort of evidence, viz, the 
sworn statement of the mother of the David Bow¬ 
legs who w r as placed on the rolls, that that David 
died at such a date that his enrollment was abso¬ 
lutely fraudulent and illegal. The petitioner asserts 
that the mother w r as mistaken about this; that David 
did not die; that he is the David who w^as enrolled 
and that he is entitled to receive an allotment. By 
his own action in the matter he has invoked the 
jurisdiction of the Secretary, and the question of 
his identity and the truthfulness of the allegations 
he is now making are pending undisposed of by the 
Secretary. It will be observed by the court that 
the very act under and by virtue of which the peti¬ 
tioner is claiming in this case (33 Stat., 1071) spe¬ 
cifically conferred jurisdiction not only to receive 
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and consider application for enrollment and to enroll 
but also to “make allotments.” 

Attention is called to the fact that whereas it is 
urged in the argument of appellant that this land has 
been selected in allotment, the allegations of the 
petition show such not to be the fact. From the 
matters and things set out at pages 41, 42, and 43 of 
appellant’s brief of argument, it clearly appears that 
the selecting of an allotment within the meaning of 
the acts of Congress upon which they are basing the 
case is something entirely different from and a great 
deal more than merely indicating what lands are 
desired. We have set out in the statement of facts 
the very language of the application made by the 
guardian of the petitioner to the United States Com¬ 
missioner to the Five Civilized Tribes, which is found 
at page 14 of the printed record, and we again recur 
to that and point out to the court that what was 
done was as follows: 

* * * I hereby make application for an 
allotment for said minor, and have selected 
and request that there be set apart to said 
minor the following described tract: 
***** 

I have understood that this land has been 
advertised for sale as unallotted lands, and I 
hereby request that this land be withdrawn 
from sale and allotted to the said David 
Bowiegs as his allotment as a Creek citizen 
and that the patent issue to said David 
Bowlegs. 




Surely it can not be seriously contended by anyone 
that the Secretary did not have the authority and 
jurisdiction before he actually allowed this land to be 
taken in allotment to ascertain whether or not the 
man who presented this paper was in fact the man 
he represented himself to be, whether the land was 
in fact open to allotment, and whether this particular 
person had any right at all to take the same. 

We unhesitatingly affirm that for the court to take 
up and decide these questions at this time would be 
to usurp the proper functions and jurisdiction of the 
Secretary of the Interior, and instead of peimitting 
him to administer the law according to his conscience 
and according to his oath would be the substitution 
of what the court thought ought to be done. We 
think this must be so independently of how strong a 
case the relator could make out on the facts if this 
court were to proceed with a trial of the issues laised. 

At page 15 of appellant’s brief it is admitted that 
one of the writers thereof is the same man who 
dictated the letter embodying the notation which 
was made on the tribal roll opposite the name of 
David Bowlegs: “Died prior to March 4, 1905; not 
entitled to allotment.” He says that he meant some 
thing different by that from the notation which was 
placed opposite the name of Barney Thlocco: “Num¬ 
ber one; stricken from approved roll by authority of 
the Department December 13, 1906.” For the pur¬ 
poses of this argument, we will concede that he has 
not had an entire change of heart by reason of the 
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fact that he is now employed as counsel in this liti¬ 
gation and that he did have something different in 
mind with regard to those two notations at that time. 
It must nevertheless be apparent to the mcst casual 
observer that he undoubtedly meant something by 
the notation which was placed opposite the Bowlegs’s 
name. It can not be he thought that the Secretary 
at that time had no authority to make any such no¬ 
tation, or else he would not have counseled placing 
it there. He must therefore have meant at least that 
the Secretary had the authority which we are con¬ 
tending for in this part of our argument, namely, to 
be advised and to advise his successors of a situation 
of affairs which would render it illegal and a fraud 
upon the rights of the Creek Nation and the members 
thereof to give any such persons lands and money. 
He must have felt at that time that it was within the 
power and was the duty of the Secretary to make this 
sort of record in order that he might withhold any 
allotment of lands from such person. That is pre¬ 
cisely what we say here and now. We aver that the 
very least that can be said is that the Secretary has 
jurisdiction to prevent the consummation of a fraud 
and an illegality and that he can and should withhold 
allotment from a man who has no right thereto. It 
does not better the situation in the slightest degree 
to contend that after the allotment is made he can 
go into court and recover the title for the benefit of 
the nation. The Supreme Court of the United States 
has declared with reference to land matters—and we 
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think it is certainly not otherwise with reference to 
allotments—that the Secretary, although convinced 
that such a wrong is about to be perpetrated, is not 
compelled to proceed in any such manner. The 
Supreme Court of the United States has said in Knight 
v. United States Land Association , 142 U. S., 178, 
quoting the language it uses from what was said by 
Secretary Lamar himself, that: 

The statutes in placing the whole business 
of the department under the supervision of the 
Secretary invest him with authority to review, 
reverse, amend, annul, or affirm all proceedings 
in the department having for their ultimate 
object * * * the alienation of any por¬ 

tion of the public lands, or the adjustment of 
private claims to lands, with a just regard to 
the rights of the public and of private parties. 

jfc ^ ^ % 

For example, if when a patent is about to 
issue the Secretary should discover a fatal 
defect in the proceedings, or that by reason of 
some newly-ascertained fact the patent, if 
issued, would have to be annulled, it would be 
his duty to ask the Attorney General to in¬ 
stitute proceedings for its annulment; so it 
can hardly be seriously contended that a 
Secretary may not interfere and prevent the 
execution of the patent. 

t 

So we think that in this case, whether the Secretary 
had the authority absolutely to eliminate the name 
of David Bowlegs from the rolls, quite another ques¬ 
tion is presented when it comes to the matter of mak- 
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ing an allotment, and that if he is satisfied a fraud 
has been perpetrated, he is not without jurisdiction 
and authority to inquire into the existence of such 
fraud as a fact and to make or withhold the allotment 
as he shall find the fact really to be. 

It is argued, however (appellant’s brief, pages 18, 
19), that there is no allegation of fraud or deceit in 
this case; “that there is no allegation that the rep¬ 
resentations which induced the original enrollment of 
the relator are false.” To have made such an aver¬ 
ment would have been but a conclusion. The return 
merely exhibits the facts without characterizing them 
by any epithet for the wholly obvious reason that 
the Secretary is not now prepared to say whether 
appellant is a fraud and the enrollment was a fraud 
or that appellant is what he claims to be and that 
his enrollment is lawful and proper. That is the very 
issue of law and fact presented on appellant’s appli¬ 
cation to the appellee to decide. While the matter 
is pending undetermined before the Secretary upon 
the appellant’s own invocation of his jurisdiction in 
the premises, petitioner, or those who are acting for 
him, have seen fit to go into court and insist that the 
court try for the Secretary this issue, and if it finds 
in appellant’s favor, compel the Secretary to issue 
him a patent for the very tract of land he is here 
claiming. While it is doubtless true that there 
should be no undue delay about these matters, there 
is no law and no judicial decision of which we have 
any knowledge that requires the Secretary to pro- 



ceed with the determination of this or any other 
matter pertaining to any particular allotment within 
any given time, and it strikes us as wholly inde¬ 
fensible and untenable that the Congress would as¬ 
sume to take the administration of the actual allot¬ 
ment of these lands out of the hands of the Secretary 
and compel him to allot to an individual a specific 
tract of land before he had determined for himself 
whether that individual had any right to receive such 
an allotment and at a time when from all the evi¬ 
dence before him the applicant’s right to have any 
land at all was subject to the gravest sort of doubt. 

It is contended by appellant in the fourth sub¬ 
division of their brief, pages 50 to 57, that after the 
contest period prescribed in the act of April 26, 1906, 
the Secretary was compelled to issue to the relator a 
patent, because there was then no contest pending 
against the entry. In the petition and in the brief of 
appellant the language “ no contest nor adverse pro¬ 
ceedings were instituted within sixty days after the 
date of the selection of the lands by the petitioner” 
appears. The attention of the court has already been 
directed to the fact that the sort of selection referred 
to in the act was not merely an application by a party 
who expressed a desire to have particular lands set 
apart to him, but consisted of the conjoint act of the 
party who designated the lands and of the authori¬ 
ties charged with the duty of making the allotments 
in actually segregating that part of the lands from 
the remaining public domain of the tribes. We de- 
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sire to point out that the act of May 27, 1908 (35 
Stat., 312), which had for its principal object the 
matter of settling land titles in that part of Okla¬ 
homa which had formerly been the domain of the 
Five Tribes, was: 

That no contest shall be instituted after 
sixty days from the date of the selection of 
any allotment hereafter made nor after ninety 
days from the approval of this act. 

It made no reference to and did not pretend to 
place any limitation upon the Secretary with regard 
to any other adverse procedure and the use of the 
term “adverse proceedings” in the petitioner’s brief 
on appeal, if thereby it is meant action by the Secre¬ 
tary with reference to the matter, is wholly un¬ 
warranted bv any law. What section 7 of the act of 
May 27, 1908, was directed to, and all that it dealt 
with, was contests between private citizens, each of 
whom might be desirous of taking the same land in 
allotment. And until there had been an actual selec¬ 
tion of the allotment in the manner prescribed by 
law and actually carried out in practice there could 
be no contest. But we might concede that the peti¬ 
tioner in this case was immune from attack by any 
other individual citizen of the Creek Nation without 
his condition being in the least bettered. Such fact 
would have no more to do with the case at bar than 
the fact that “A” was by something he had done or 
failed to do estopped from asserting a superior right 
to a tract of public land as against “B” would have 
to do with the power, jurisdiction, and authority of 
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the Secretary of the Interior to determine whether 
“B” had any right to such lands as against the 
United States. The language employed by Congress 

was a limitation upon private contests and is without 

« 

any significance in this controversy. Attention is, 
however, called to the fact that the very law they are 
attempting to use in this manner does not prescribe 
any definite time within which a patent shall issue, but 
merely that “ as early thereafter as practicable deed or 
patent shall issue therefor.” 


# 



III. 


In the matter of the issuance of the writ of mandamus there is 
always in the court to which the application is made a sound 
discretion to refuse and withhold the writ, even in cases where 
a technical right is made out by petitioner, if its issuance would 
not promote the substantial ends of justice; and clearly in the 
situation shown upon the record in this case no court will 
compel the Secretary to give patents to relator when the ques¬ 
tion of whether or not both the legal and equitable title to the 
very premises in controversy have already passed to third 
parties who are strangers to this proceeding is now being liti¬ 
gated in another court and jurisdiction. 

To justify the issuance of the writ of mandamus, 
the court must on this record adjudicate— 

(1) That appellant is the same David Bow¬ 
legs who was enrolled on the application of 
Columbia Bowlegs by representing that he 
■was alive March 4, 1905, albeit she later, 
before two tribunals (one being this depart¬ 
ment), swore that her son David died in 1903; 

(2) That appellant is entitled to enrollment 
as a Creek freedman and as such is entitled to 
a share of Creek lands and money; 

(3) That as such he is entitled to the par¬ 
ticular tract demanded in his prayer for 
mandamus, having therein such a vested 
interest that naught of power or function 
remains in the Secretary of Interior other 
than a mere ministerial duty to issue a patent 
therefor to the appellant; 

(4) And, in order to clear the way for the 
issuance of a patent conveying the coveted 

( 32 ) 
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land to the appellant, that Barney Thlocco 
was not alive April 1, 1899; that the patent 
issued in his name is to be held for naught 
all this in the absence of the heirs of Barney, 
who claim that he was alive April 1, 1899, 
and that the patent so issued to him is valid, 
conveying a title which they take as heirs. 

There must not be a failure to adjudicate in the 
manner outlined any one of these points. If appellant 
be not the original David Bowlegs, he is entitled to 
nothing. Unless the Thlocco deed be set aside and 
the land restored to the jurisdiction of the Secretary 
as a part of the Creek domain, the issuance of a 
patent to the appellant would not only be beyond 
any legal right of the Secretary, but would be a vain 
and foolish thing. And after all these things are 
found and determined, then the court must adjudi¬ 
cate that somehow, by something, appellant has 
acquired such a title to this particular tract of Creek 
land as to strip appellee of all discretion as to its 
disposition, imposing on him the ministerial function 
and duty of investing appellant with full title and 

all the evidences of such a title. 

Furthermore, in thus adjudicating and disposing of 
the matters presented by the record, the court must 
feel no embarrassment because, as it happens, it has 
no evidence before it bearing upon appellant’s 
identity with the enrolled David Bowlegs, and that 
the question of appellant’s identity and rights in the 
property of the Creek Nation is now pending before 
the appellee on appellant’s own application; that a 



great deal of evidence as to whether appellant is an 
impostor or otherwise has been taken and submitted, 

4 

not to the court, but to the appellee, that the issues so 
raised were at the time this suit was instituted before 
the department undetermined. 

Moreover, no embarrassment must be felt be¬ 
cause the status of the land formed at the institu¬ 
tion of this suit and still is the subject of litigation 
in the United States District Court in Oklahoma; 
that the heirs of Thlocco, the United States, and 
the Creek Nation, to which appellant claims to be¬ 
long, were all parties to that suit, whereas in the 
case at bar neither the United States, the Creek 
Nation, nor the heirs of Thlocco are parties or are 
privileged to be heard. 

The return denies the status asserted in the peti¬ 
tion by this appellant and puts him to his proof; 
but the pleading, in order to be fair to the court 
and the relator, then proceeds to exhibit all the es¬ 
sential circumstances connected with the enroll¬ 
ment of David Bowlegs, and with the notation 
against his name on the rolls, and shows that this 
appellant is now before the appellee in a proceed¬ 
ing to establish identity and to procure such cor¬ 
rection and recognition as the facts adduced on 
investigation may warrant. We think it only fair 
for this court to assume that if the suit in the United 
States Court for the Eastern District of Oklahoma 
was terminated favorably to the contentions of the 
United States and the full title of the Creek Nation 
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cleared and the jurisdiction thereof restored to the 
Secretary of the Interior, and if it shall further ap¬ 
pear that the statements of Columbia Bowlegs that 
her son David died in the year 1903 are grossly ex¬ 
aggerated and that, as a matter of fact, he lived 
until after March 4, 1905, the Secretary of the Inte¬ 
rior will do his duty in the premises and allot the 
land which constitutes the bone of contention in 
accordance with the governing statute. 

It matters not whether the Secretary did or did 
not have authority to place the notation complained 
of opposite the name of David Bowlegs. He can, 
undoubtedly, remove it if it shall finally appear that 
David Bowlegs, who is on the roll, is not really dead 
but is still existent in the person of the David Bow¬ 
legs who has instituted this proceeding. 

Much of appellant's brief is devoted to an 
elaborate argument to demonstrate that the land 
demanded is now a part of the Creek domain open 
to selection; that it has been selected by appellant; 
and that such selection has ripened into title of such 
character as to lay upon him the wholly ministerial 
duty of conveying full title to appellant. Neither 
of these contentions is sound. 

The land demanded, as hereinabove shown, has 
been patented to Barney Thlocco, and a suit is in 
process to cancel the patents and to restore the lands 
to the Creek Nation. The outcome of the suit will 
depend upon the fact to be found by the United States 
court in that proceeding; that is, whether Thlocco 
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was alive April 1, 1899. The patents were issued 
prior to any attempt on the part of the Secretary of 
the Interior to adjudicate to the contrary. They are 
certainly not void on their face. Their voidability 
depends upon extrinsic facts, which must be deter¬ 
mined by the court. The Government’s suit against 
the heirs of Thlocco proceeds on the ground that 
through inadvertence and mistake of fact patents 
issued in the name of Thlocco. The patents on their 
face purport to pass the title. By the act of Congress 
of April 26, 1906, hereinbefore referred to, they are 
effectual for that purpose, if the patentee lived until 
after April 1, 1899. They would not, it is true, under 
well-settled adjudications, afford any protection even 
to an innocent purchaser if the court judicially ascer¬ 
tains their invalidity by reason of the premature 
death of the patentee; but it undoubtedly requires 
the action of a judicial tribunal to cancel these instru¬ 
ments, which have all the appearance of being good 
conveyances, and destroy their segregative effect and 
restore the lands to the public domain of the Creek 
Nation. 

Moffatt v. U. S., 112 U. S., 31. 

Burke v. Southern Pacific R. R. Co ., 234 
U. S., 669, 662. 

Germania Iron Co. v. U. S ., 165 U. S., 
379. 

United States v. Hawkins , 217 Fed., 11. 

McLeod v. U. S 187 Fed., 261. 

McClure v. U.S., 187 Fed., 265. 
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It strikes us as somewhat anomalous that the ap¬ 
pellant should rely upon these decisions with others 
of like tenor and effect as authority for the proposi¬ 
tion that no action upon the part of the court is re¬ 
quired to restore the lost jurisdiction to the tribunal 
in which it was originally reposed. If, however, 
what appellants contend for in this case is true, it 
was a vain and foolish proceeding for the courts to 
have entertained the bill in any of the cases where 
the patent issued to a fictitious person, or in these 
allotment matters in the Five Civilized Iribes where 
the named patentee had died anterior to the date to 
which he must have lived to entitle him to receive 
any lands at all. In such cases in regard to the 
public lands of the United States all that would have 
been necessary would have been for the Secretary of 
the Interior to ascertain the facts and proceed to 
permit other citizens to acquire the lands under any 
appropriate land laws of the United States. And in 
these Indian allotment matters, after the Secretary 
had ascertained the fact he might have disregarded 
the outstanding patent and proceeded to do what 
the appellants are seeking to have this court require 
him to do in this instant case. For the Land Depart¬ 
ment to decline to admit the validity of such patent 
in other proceedings before it is one thing; to attempt 
to deal with the land as though no such patent had 
issued until there has been an ascertainment by the 
proper judicial tribunal of the facts upon which its 
invalidity rests and a cancellation of the instruments 
from the records is quite another thing. 
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In Germania Iron Company v. United States , supra, 
no question as to the intrinsic validity of the patent 
as an instrument of the conveyance of title was 
involved. In fact, in that case the patentee appeared 
to be the equitable owner of the land, and the only 
objection was that the patent had been prematurely 
issued. The court observed that it might properly 
decline to set aside a patent if it affirmatively ap¬ 
peared that immediately after such action it would 
be the duty of the party to issue a new one; just as 
we have endeavored to show that the authorities 
sustain the position that it is the duty of the Secre¬ 
tary to decline to proceed with an allotment if the 
facts are such that he must immediately call upon 
the judicial authority to set them aside. That case 
unmistakably lays down the doctrine that wherever 
a patent wrongfully issues through either inadver¬ 
tence or mistake, the jurisdiction conferred by law 
upon the Land Department over the disputed ques¬ 
tions of fact upon which the issue is dependent is 
lost and that it pertains to a court of equity to inter¬ 
fere and restore such lost jurisdiction by cancelling 
the patent. 

In other words, when the Secretary has finally 
acted and has passed the legal title, and resort to facts 
not appearing upon the face of the instrument is 
necessary to establish the invalidity of the apparent 
paper title, his jurisdiction over the lands ends. He 
can not himself proceed to deal with the lands as if 
no patent has issued, because he discovers when it is 



39 


too late that he has been imposed upon. Had he 
discovered the fraud before issuing patent his 
jurisdiction would have been ample, but not having 
discovered it until afterwards he has no jurisdiction 
in the premises and must resort to the courts. This 
is precisely the course he has taken in the present case. 

In the present proceeding, relator must establish 
by competent evidence and the court must find in 
his favor upon every issue of law and of fact touching 
both the invalidity of the allotment heretofore made 
to Thlocco and of the proposed allotment which 
relator claims ought to be made to him before it 
would be warranted in granting him the relief prayed 
for. 

We think clearly, therefore, without regard to the 
abstract question of relator’s status as a citizen and 
his right to have the land sought by him as an allot¬ 
ment, the grave consequences that would follow the 
assumption by the courts of District of Columbia of 
authority to issue at this time an imperative mandate 
to the Secretary of the Interior are such as ought and 
will induce the court to refrain and to reaffirm the 
wise and salutary rule laid down by this tribunal in 
Dancy v. Clark, 24 App. D. C., 499: 

* * * while the writ of mandamus may 
now be regarded as having become a writ of 
right, there is yet a sound judicial discretion 
reposed in the courts, even though the peti¬ 
tioner for it may be technically entitled to it, 
to refuse to grant it when its issuance would 
not promote the substantial ends of justice, 


t 
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or when it would prove unavailing, or when it 
would be without beneficial results to the 
relator or petitioner. 

If the mandate is laid upon the Secretary, he must 
obey it or stand in contempt of this court. If he 
obeys, he will have issued a second patent to the same 
land while the first is still outstanding, and while the 
heirs of the original patentee are vigorously asserting 
and defending the rights under it. If the United 
States court in Oklahoma finds that the Thlocco 
patent is a valid and subsisting conveyance of title 
and that the heirs of Thlocco are now the real owners 
of the premises in controversy, the judgment obtained 
by relator in this court and the evidences of title which 
he will receive as the fruits thereof will be worthless. 
Even if it were conceded that this would not neces¬ 
sarily follow, it is a foregone conclusion that the suc¬ 
cessful litigants in the Oklahoma court where the res 
is situated would not without another law suit sur¬ 
render the property in question to the holder of the 
later conveyance. At most, therefore, relator would 
simply have wished on him another law suit. Fur¬ 
thermore the rights of the Creek Nation as against 
both the relator in this case and the claimants under 
the old patent are at stake, and certainly ought not 
to be foreclosed in any proceeding to which the nation 
is not a party and in which it has not been heard. If 
the granting of a favorable judgment in this suit will 
establish title in relator, then the property of the 
Creek Nation is being disposed of without its being 
before the court, and surely such action ought to be 


withheld. If on the other hand the judgment of this 
court in the premises will be ineffectual an equally 
cogent reason for denying the writ is apparent. 

We respectfully urge, therefore, that in any view 
which may be taken of the matters and things pre¬ 
sented on this record, the judgment of the court below 
denying the writ and dismissing the petition was right 
and should in all things be affirmed. 

Preston C. West, 

Solicitor for the Department of the Interior. 

C. Edward Wright, 

Assistant Attorney . 


